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ii. Foster care for prolonged periods - foster care exceeding one year,

The adherence to the foster care of the child by the family can be ensured
py a contract of foster care for one year, the breach of which can be

enalised by specific performance, thus preventing the family from leaving
the child stranded alone before the end of one year and preventing them
from leaving the country before fulfilling all the responsibilities of a foster

family.

b. Even Indian families who are appointed as foster families do not have
an obligation to take care of the child till eternity. Even foster care for
prolonged periods can, by periodic extension be extended only till the
child attains 18 years of age,'? that also only if the family voluntarily
asks for an extension and if the compatibility between the child and
the foster family is found satisfactory.

The Foster Care Guidelines, 2016 are completely silent as to what happens
when the period of foster care ends. It starts with defining certain terms
and moves on to certain provisions which are applicable during the period
of foster care, regarding the privileges, rights, duties and obligations of the
foster family, the foster kids and the agency which facilitated the process of
agency. There is absolutely no provision whatsoever, neither in the above-
mentioned guidelines nor in the Hindu Adoption and Maintenance Act,
1955 with respect to the rights of the child and obligations of the foster
family. When asked about this loophole, an agency in Mumbai answered
that in most cases, the term for foster care is six months and in that time the
compatibility between the child and the family develops so much that the
family is almost always willing to adopt the child and indeed go on to adopt
the child. In cases, where either the child was unable to cope up with foster
care family or where the family was (which happens very rarely, in reality
it’s usually the first possibility), the child comes back to the agency and
awaits adoption by another family. If analysed carefully, there is a glaring
faux pas on the part of the legislature. Infants and toddlers aged till about
4-5 years are emotionally immature to actually be able to decide if they
find the foster family compatible or not and therefore even the guidelines
do not provide for their choice to be taken into consideration. The children
above five years, who are given the option of choosing whether they want
to continue living with that family either in the capacity of a foster child

12. Guidelines 2016, R. 4.1.2.

4

Scanned with ACE Scanner



58 JOURNAL ON RIGHTS OF THE CHILD Vol, g

or that of an adopted child, when refuse to g0 back to the fz%mil,y due ¢,
adjustment problems have to come back to the agency and since by noy,
they are already about 5-6 years of age, even pfOSpeCt‘lVe adoptive Parengg
refrain from taking them in adoption and they are u.ltlmately left to grow
in the agency until they turn 18 and this in turn brings an end to a]] the

possibilities of that child getting a home.

c. One of the primary reasons why people opt for foster is also becayge
they want to try their hand at rearing a kid and probably then £0
for producing their own kid. If 35 years is set as the threshold age,
then a lot of prospective foster care households will be left out of th,
purview. In most cases, when a child lives with a family, the bonqg
which grows between the family and child is such that most people
go on to adopt their foster child. If that be the case, this possibility
should not be nipped in the bud. Like the threshold age for parents
for adoption is 25 years, the same should be applied for foster care
also. 15 per cent of India’s population is between 25 to 35.8 If such
a large proportion of the population is kept outside the purview of
foster care, it will clearly have a negative impact on foster care and
hence, eventually on adoption also. Therefore, the author suggests
that they be not neglected and instead be included so that foster care
and adoption rates thereafter can witness a boost.

d. Nothing comes for free. The State wants every child to have a safe,
protective and caring atmosphere and there are potential youth who
can provide just the same. India being the country with the largest
youth population, it is better we tap the potential of this youth to
increase the welfare of children.

While there are many dedicated people willing to open their homes and
hearts to children in distress, it cannot be denied that financial gain is
among a number of significant incentives leading some to become foster
parents.

Rule‘ ?.'I.Q(A)(iii) of the 2016 guidelines for Foster Care provide for
possibility of financial support only if there is dire necessity, that is, it i

13. Census ~of India, 2011 Populations (Ch. 2) <http://www.censusindia.gov.in/
v1talstatlstlcs/srsrcport—/9chap%202%20-%202011.pdf> accessed on 18-10-2019.
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discretionary and not mandatory.* The author suggests that it be made a
general rule instead of it being made an exception.

As the number of licensed foster homes has dropped to a low of 100,000 for
the nation’s estimated 500,000 foster care children and so has the quality of
foster care homes unquestionably diminished over the years.

Judy Sheindlin, supervising judge for the Manhattan Family Court,
describes the foster parent typically found today in the New York City
foster care system, “The typical foster parent I see is a single woman who
has several biological children of her own. She is supported by welfare or
social security disability. She is a high school dropout whose own kids are
marginally functioning. She does not have the ability to help them with
their schoolwork and she has little hope for a brighter economic or social

future.”®

A 1989 study conducted by the Child Welfare League of America found
many foster parents in California to be similarly qualified. In reviewing a
hand guide for foster parents, the League suggested adding photographs,
drawings and graphics as, “While some foster families may be college
trained, many foster parents may be illiterate or have poorly developed
reading skills. The aim should be toward the average foster parents’ reading
level. Eligible foster parents can earn $22,000 a year; plus, medical benefits
for caring for a developmentally disabled child through the program. In
some cases, a family taking an additional such child may be paid a total
of $35,000 a year. One Detroit foster parent had just applied for public
assistance when her sister suggested the Life Program. Seeing it as a chance
to avoid dependency on the welfare program, she ended up adopting her
first foster child. She admits she was drawn to the program by the money.
Hers is counted as a successful story. She ended up adopting her first foster
child. But how might the natural mother have fared had she had the benefit
of an even a fraction of this income to stay at home to care for her own

child? “6

14. In case the financial support is requested and if there is no other alternative, then only
in such cases can the District Child Protection Unit initiates the procedures for the
same and seeks permission from the CWC for the final order.

15. Judy Sheindlin, Don’t Pee on My Leg and Tell Me It's Raining: America’s Toughest
Family Court Judge Speaks Out, (HarperCollins, 1996) 109-110.

16. Child Welfare League of America, The Foster Family Care Services System of
the Children’s Services Bureau of the County of San Diego Department of Social

Services, (San Diego, California, July 1989) 43—44.

e
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The intention behind the above discussion was to present a picture as to h,,
financial incentives for foster care may draw many people towards foste,
care and through foster, to adoption. India, unfortunately,' as of now doeg
not provide for any kind of reimbursement or ﬁnapcial aid to fgster care
parents for the expenses they may incur during rearing of the Ch'lld for the
said period. Our country is not one with one of the highest rankings whe,,
it comes to per capita income, thereby making us a relatively poor country,
In such a scenario, financial incentives can prove to be huge incentive iy,
drawing people for both, foster care and adoption.

4. CONCLUSION

The above-mentioned facts and figures indicate, beyond all reasonable
doubts to the fact that adoption laws in India do need various amendments
including the passing of central umbrella amending and codifying
legislation which repeals all existing provisions and provides for a one stop
shop for all provisions relating to adoption, foster care and after care which
should be applicable to all citizens of India irrespective of their religion.
This would make all the existing conflicts in laws redundant. There is also
a dire need to fasten the process of adoption so that best interests of the
child are not compromised with. Certain financial and age bars need to be
removed so that a larger section of population is made eligible for adoption.
The doors of adoption should be opened for single males.

In light of the arguments presented above, supported by the courts’ stand
and that of other authorities, the author believes it is high time the legislature
incorporates the amendments so recommended in the legislations pertaining
to adoption in India and also calls for the Law Commission of India to
come up with a report as that would be more conclusive and persuasive
than the author’s personal views.

It is very clear from the picture presented above that the life of children
who are not adopted by anybody can be really very disheartening. No
member of the society with even a pinch of compassion in his mind would
want this to happen to a child under any circumstances. Similarly, author
also wishes for every child of this country a loving home that can mould
him into a confident personality because no citizen of this country should
feel inferior to others or feel that he has been disadvantaged with respect t0
others for the lack of a home and family. If the children, who are the future
citizens, are nurtured to become confident and healthy adults, there can b¢
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stopping this country from progressing in all fields. It is in this respect that
this resear‘ch work was CQDducted by the author and the arguments were
presented in the first section itself to improve the prospects of adoption in
India.
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INSTITUTIONAL CHILD SEXUAL ABUSE:
THE INJUSTICE THAT THRIVES ON

SECRECY, SILENCE AND SHAME
— Advika M. & R. Nandhitha*

ABSTRACT

Institutional child sexual abuse lives in a world of its own - a world .
vulnerability and exclusion, where the excruciating pain felt by the Victimg

is often ignored or neglected. T here are a shockingly large number of way,
laces-right from juvenile homes to school

it can manifest, in a multitude of p
there are no efficacious legislations o,

and nursery homes. Surprisingly,

functional policies that specifically target this topic.
of institutional abuse and provide case;

The paper will delve into the settings
and instances where it has occurred. It will also provide a succinct and brief
history of child sexual abuse legislations in India. Methods and approaches
to alleviate the agony of victims of child abuse will be examined, along with
the suggestions as to the implementation of legislations or programmes thq
address this long-neglected issue. The paper will also recommend a two-fold
strategy for the rehabilitation of victims.
It is high time we remove our blinders and address the issue first-hand by
acknowledging the deplorable injustices faced by the world’s most valuable

resource and best hope for the future, our children.

Keywords: Child Sexual Abuse, Institutional Abuse, Rehabilitation Strategy,
POCSO, Juvenile Homes, Orphanages, Schools, Juvenile Justice Act.

1. INTRODUCTION

Saﬁét)’/ and securities don't just happen; they are the result of
collective consensus and public investment. We owe our children,

* Advika M. and R i | '
s - Nandhitha are students of SASTRA University, Thanjavur, Tami
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the most vulnerable citizens in oy society, a life free of violence
3 ’
andfear. ;

—Nelson Mandela

India is home to 440 million children, more tha
USA, Canada and Mexico put together. In 200
the world’s most extensive and sophisticated re

carried a sample size of 13 States and over 12,000 children ! The study
provided shocking findings- 53.22 per cent of children faced sexual abuse,
with the highest percentage of sexual abuse among both boys and girls in
Andhra Pradesh, Assam, Bihar and Delhi. The study also reported that
most of the children did not report the matter to anyone.?

n the entire population of
7, India carried out one of
ports on child abuse, which

2. INSTITUTIONAL CHILD SEXUAL ABUSE

Not all cases of sexual abuse happen in homes. There are many cases of
institutional child abuse all around the world. The settings of these cases
are orphanages, mental institutions, places of worship, Ashrams, refugee
camps, juvenile homes, circuses and even seemingly innocuous places like
schools and day-care centers. The abusers here are strangers or horrifically,
people who are known to the child and abuse their positions of power
and authority to take advantage of the young ones entrusted to their care.

These include custodians and supervisors such as teachers, priests, doctors,
caretakers and other workers.

We are no stranger to these cases, seeing that mainstream media covers
atrocious cases of abuse frequently. The most terrifying thing here is that
mostcases of institutional abuse do not come to light due to many reasons.

One of the most common reasons is that children may be groomed; a
dynamic where the abuser takes a non-threatening approach by gaining
the child’s trust and slowly but surely begin to break down their defenses.
There is a high incidence of these cases where the abuser is in a caregiver
role (teachers, coaches, priests/godmen and others). Here, the abuser easily
gains access to the victim and can easily keep them silent by manipulating
them into believing that their “relationship” needs to be kept a secret. These
offences range right from voyeurism to peno-vaginal rape or sodomy.

1. “Statistics” (Friends of Salaam Baalak Trust) <https:/www.friendsofsbt.org/
statistics> accessed on on 25-10-2019,

2 Ministry of Women and Child Development, Government of India, Study on Child
Abuse: India 2007 (Kirti Publishers, 2007) <https:/resourcecentre.savethechildren.
net/library/study-child—abuse-india-2007> accessed on 25-10-2019.

Scanned with ACE Scanner



64 JOURNAL ON RIGHTS OF THE CHILD Vol ;

Sexual abuse in juvenile homes, orphanages and other such institution a

rarely disclosed, as in these cases, the abusers are ironically the very pe()ple
with whom the care of the children is entrusted- the staff or other peopl:
in positions of power- such as principals, officers and others. Sometimes

the staff conspires to engage in commetcial abuse, by allowing strangey, t(;
have “contact” with the children for monetary reimbursement. Therefore, it
should be no surprise that many children run away from these institutionS
Around 47 million runaway and homeless adolescents are approximateq t(;
be on the streets of India.’ These children would rather live on the Stregy
with no security and no idea as to where to get their next meal, rather thap
remain in the custody of the loathsome monsters they call their Caretakerg.

There is still a shameful air that exists around cases of child sexual abuge,
India is a conservative and traditionalist country. This stigma and blaming
of survivors does nothing but augment the pain and suffering of the childre,
and their families. Therefore, it is no surprise that most cases of sexyy]
abuse go unreported.

3. LEGISLATIVE FRAMEWORK

3.1 The Constitution

Children’s rights find their basis in the Constitution. According to Article
15(3), children are protected under the doctrine of protective discrimination,
The State is empowered to make and enforce any special legislation o
policies in order to protect them. Article 21(A) assures free and compulsory
education for all children between the age of 6 to 14 years. Article 23
prohibits trafficking of human beings along with other similar forms of
forced labour. As per Article 24, no child below the age of 14 years can
be employed to work in any factory/mine, nor can they be engaged in any
other hazardous employment. The Directive Principles of State Policy
under Article 39 requires the State to direct policy towards securing Article

39(E).
3.2 The Indian Penal Code, 1860

The State has an obligation to set up government run services as well as
pragmatic policies to protect minors. The critical issue was first tackled

3. Vaishali Raval, Pratiksha Raval and Stacey Raj, “Damned if they Flee, Doomed if
they Don’t: Narratives of Runaway Adolescent Females from Rural India” (2010) 25()
Journal of Family Violence 755.

) |

Scanned with ACE Scanner



ol

1020 INSTITUTIONAL CHILD SEXUAL ABUSE 65
in 2012, with the enactment of the Protection of Children from Sexual
Offences Act, more commonly kn.own as the POCSO Act. Before this,
(here was 1o spec1ﬁc act'to deal with the cases of child sexual abuse. The
only specific piece of child abuse legislation was the Goa Children’s Act,
2003. All cases of abuse were prosecuted on the basis of the Indian Penal

COde’ namely:
e IPC 375- Rape
o IPC 354- Outraging the modesty of a woman

e IPC 377- Unnatural offences
o [PC 511- Attempt to commit offence punishable with life imprisonment

This was neither efficacious nor beneficial to the victims due to the
considerable amount of loopholes present, the most glaring one being
that these provisions weren’t exactly tailor-made for children’s needs.
[PC 375 only provided for “traditional” peno-vaginal intercourse and
therefore, did not protect young boys and other forms of penetration. IPC
354 does not give a statutory definition of “modesty”. In addition to this,
it carried a weak penalty and was a compoundable offence.* Once again,
it did not provide for male victims. In the eyes of law, “modesty” of a
male did not exist. IPC 377, although providing for male victims did not
define “unnatural offences”. There were no provisions present for repeat
offenders. Another flaw was that there was no uniformity in the age of a
“child”, as different legislations gave different ages. Finally, the law also
criminalised consensual sex between two minors which unsurprisingly led

to a lot of misuse.

3.3 The Protection of Children from Sexual Offences
(POCSO) Act, 2012

These loopholes were recognised and addressed in the Protection of
Children from Sexual Offences (POCSO) Act, 2012. It was enacted
to provide a strong framework that punished child sexual abuse, child
pornography and other related offences, while safeguarding the interests of
the child at every step of the way. The legislation made the judicial process
child friendly, in order to minimise trauma and shield children from the
injustices that happened to them. Some features of the act include:

4. Under S. 320 of IPC, Compoundable Offences are those offences where, the
complainant (one who has filed the case i.e. the victim), enter into a compromise and
agrees to have the charges dropped against the accused.
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* A “child” has been defined as a person under 18 years of age.

* The act is gender neutral.® This is an important distinction from
earlier provisions which did not address the growing number of cage

where there was a male victim.

* Section 2(14) of the Juvenile Justice (Care and Prot.ecti.on of Children)
Act, 2015 defines a sexually abused child as “child in need of care
and protection”.

* It recognises different forms of sexual abuses which' includeg:
(1) penetrative sexual assault, (ii) aggravated penetrative sexug]
assault, (iii) sexual assault, (iv) aggravated sexual assault, (v) sexua]
harassment, (vi) using the child for pornographic purposes, and (vii)
trafficking of children for sexual purposes.

* The above offences are classified as “aggravated”, when the child who
is abused is mentally ill or the person who abused the child occupies
the position of trust or authority with regards to the child. This is the
only part of the act that addresses institutional child abuse.

* It provides for special courts that conduct in-camera proceedings
and without revealing the identity of the child, in order to ensure
anonymity.

* To ensure speedy trial, the Act stipulates that the evidence of the
child has to be recorded within a period of 30 days. Also, the Special
Court has to ensure that the trial is completed within one year of
reporting the case.

* The Act also provides for the mandatory reporting of sexual offences.

* The National Commission for the Protection of Child Rights (NCPCR)
and State Commissions for the Protection of Child Rights (SCPCRs)
have been formed to ensure the implementation and maintenance of
this act.

3.4 Challenges and Drawbacks of POCSO Act, 2012

In spite of careful considerations and recommendations being incorporated

f(?r the framing of this legislation, there are some drawbacks and
discrepancies that surround this act,

5. Eerav, State (NCT of Delhi), (2017) 15 SCC 133 : 2017 SCC Online SC 787.
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Age: The POCSO act mandates that for a girl under the

secking abortion, the service provider should register a co

gexual assault with the police. However, the Medical Termination of

pregnancy Act does not mandate the reporting of the identity of t}?
e

person who is abused. This makes the service providers hesitant ¢
provide abortion services to children under 18. Y

L 2

age of 18
mplaint of

« Consent. The POCSO act doesn’t give a clear indication with respect

to the need for taking consent from abused children with regards to
the medical examination.

o Medical Examination: Under Section 2 of the act, if a female child is
abused, then the medical examination should be carried by a female
doctor. Whereas in cases of emergencies, the available medical
officer has to provide medical care as stated under Section 166-A of
[PC. This leads to a conflict of legal positions when the female doctor
is not available.

e Consensual Sexual Act. Sexual intimacy between two consenting
adolescents is considered illegal under the POCSO act, because the
act considers sexual act with or between children below 18 years to
be deemed as illegal irrespective of whether consent is given or not.

o Reporting: Even after bringing such legislation, the cases are not
usually reported. Institutional sexual abuse cases are very difficult to
coax out of children and rarely reported, due to the helpless situation
of the children. They are constantly under fear and are manipulated
to believe that such an act is caused because of their own blunders.
They are vulnerable because of the authority that these institutional
caretakers have on them.

3.5 Protection of Children from Sexual Offences (Amendment)
Bill, 2019

Even after the formulation of such an act, the country has witnessed
many cases of child sexual abuses over the years. To make the provisions
more stringent, the Parliament on 1 August 2019 passed the Protection of
Children from Sexual Offences (Amendment) Bill, 2019.

This new amendment did away with the discrepancies in the Criminal
Law Amendment, 2013, which proposed death penalty for rape of minor
girls less than 12 years but not minor boys. The new amendment is
gender neutral, whereby the punishment for aggravated sexual assault 1s

|
|
|
|
|
!
!
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a minimum of 20 years and the maximum pumsbr:ent of fdcath Penaly,
irrespective of the gender of the child. The punis mcntdor penctrati,,
sexual assault for a child below 16 years h{lﬂ been increase frq'rn 10 Year,
to 20 years of imprisonment, plus a f.me, For the o‘gfcnce‘ of using of chilg
for pornographic purposes, the pumshment ‘has een increased frop, X
maximum of five years to a minimum 1mprlsonment‘ of five years, The
Bill has defined child pornography as “any fgrm of visual representatio,
of sexually explicit content involving a child in any form of Vldeography’

photography or any form of digital media”.

Even after such rigorous punishments have been framed, these tortureyg
incidents continue to happen and many chlldrgn become ‘ V1gt1ms of
institutional sexual abuse. Let us take a more detailed look at institutiong,

child abuse and the settings in which it takes place.
4. ORPHANAGES

The word “orphanage”, meaning a home for children with no parents ig
misleading. The children in institutions who are actual orphans make up
only a small proportion. Most children in orphanages are children whose
parents have little to no means to support them. These parents abandon theij;
children, sometimes even on the side of the road. This appalling situation ig
a direct result of the nexus between poverty, illiteracy and overpopulation
Single parents also entrust their children to these institutions- often these
are young girls who are conceived after rape or teenage mothers attempting
to conceal any signs of premarital pregnancies.

4.1 Chennai Eternal Word Trust Orphanage Case:®

In August 2018, an unauthorised orphanage run by Eternal Word Trust
in Tirumullaivoyal in Chennai, had around 48 children between 3 to 15
years were living in the orphanage and some of them attended nearby
schools. When a legal awareness camp was conducted at the nearby
government school where some of the children were studying, a couple
of the girl children approached the magistrate and described the trauma

anq tribulations they faced at the hands of the caretakers of the orphanage,
which led to the arrest of the owners.

& ‘(‘g;:ur H'eld for Child Sexual Abuse at Unauthorised Orphanage”, The Hindu
ennai, 25-8-2018) <https://www.thehindu.com/news/cities/chennai/four-held-for—

;l;ill(‘(;’iz"glugﬂl-abusc-at—unauthoriued~orphanage/articlcz4775552‘ece> accessed on
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Goa’s Freddie Peats Case:’

reddie Peats case is one of India’s most reprehensi :
5es. A‘fo,r,ei'gner named Freddie Peats ran an orghane:gzvceaﬁzg ?8?1 ii}a]
orgh amily” in Colva, Goa, where he routinely subjected the youn
¢ in the home to s‘exually perverse abuse. He also received monet -
jon for trading the children to other foreigners. He would Ty
Ily explicit photos of the boys and inject them with steroids o

N/

The F

renumerat
take sexua

This case Was a horrifying instanf:e of child sex tourism. It showed the
deeply embedde.d system§ and circles of child prostitution that could
essentially remain .hldden in plain sight and could get away with anything
The heart wrenching accounts of the boys caught national attention an(i
even today, the day Freddie Peats was arrested is celebrated in Goa as Anti-

Child Prostitution day.
5. ORGANISATIONS OF FAITH

Organisations of faith such as Ashrams and churches are not safe from
sexual abuse. These places, a safe haven for most people, are a petrifying
reminder of abuse for some. Religion is one of the most vital parts of many
peoples’ lives. Churches, mosques, temples and Ashrams are places that
people go to in order to feel closer to their faith. It is alarming that children
are abused by the very people we turn to for hope.

It is impossible not to think of the Catholic Church abuse cases that caught
the world’s attention, with movies, documentaries and books being made
about it. From 2001 to 2010, there were an overwhelming amount of sex
abuse cases involving about 3,000 priests, many of which dated back 50
years. The church had a history of concealing most of these cases, until
the Boston Globe published a bold and undaunted investigation about
these cases. From the 21 February to 24 February 2019, Pope Francis and
the presidents of all the episcopal conferences of the world held a four-
day summit meeting to discuss the prevention of sexual abuse by Catholic

Church clergy in Vatican City.®

7. State of Goa v. Freddy Albert Peats, (1992) Sessions Case No 24 of 1992. X

8. Joshua J, McElwee, “Francis Summons World’s Bishop Presidents to Rome for
Meeting on Clergy Abuse” (National Catholic Reporter, 12-9-2018) <https://www.
ncronline.org/news/accountability/francis-summons-worlds-bishop—presxdents-rome-

meeting-clergy-abuse> accessed on 24-10-2019.
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5.1 Thrissur Priest Rape Case:

In April 2014, a 10-year-old girl confided in her parents a Sh.Ocking inciden,
—the vicar of the church the family attended would routinely touch he,
inappropriately and had raped her recently.’ Raju Kokkan, 40, vicar of the
St. Paul’s (Roman Catholic) Church would often summon the girl to hjg
chambers under the pretext of giving her clothes to try on. He would then
watch her while she undressed and capture explicit images of her in hjg
mobile phone, and then rape her. This happened on a number of occasiong,

The vicar was promptly arrested.

5.2 Jodhpur Asaram Bapu Case:

Asaram Bapu is a self-proclaimed godman who came into the limelight iy
the early 1970s. In August 2013, a 16-year-old girl accused him of raping
her under the pretext of exercising her from evil spirits. This created a huge
controversy which launched an investigation into Asaram Bapu’s Jodhpuyr

ashram.

What the world did not know was that such “exorcisms” were routine
among the godman and his female devotees and were called “samarpan”.
The girls’ parents, who were also incidentally devotees of him, registered
FIR with the police. Asaram vehemently protested the allegations claiming
the defense of impotency, which he subsequently failed after passing the
Potency Test. Medical examination of the girl confirmed sexual assault and
he was booked under the IPC as well as the POCSO Act. The family of
the girl received death threats from the disciples of the ashram. Asaram
received support from the ruling party and the local MLAs.

Finally respite arrived to the family in April 2018 in the form of a court
order pronouncing Asaram guilty of the rape charges and he was given life
imprisonment.'

9. Shaju Philip, “Police Register Rape Case Against Catholic Priest in Kerala”, The
Indian Express (Thiruvananthapuram, 25-4-2014) <https://indianexpress.com/article/
.india/india-others/police-register-rape-case-against-catholic-priest—in-kerala/>
accessed on 23 -10-2019.

10. “Asaram Rape Case Verdict: Godman Sentenced to Life Imprisonment till Death”,
Thg ,Economic Times (25-4-2018) <https://economictimes.indiatimes.com/news/
politics-and-nation/asaram-verdict-today-security-beefed-up-in-3-states-media-entry-
banned/articleshow/63903700.cms> accessed on 24-10-2019.

e
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6. JUVENILE HOMES

juvenile homes or e deténtion centers are prisons for minors wh
they are eithe.r placed or detained for a period of time while awaitinwte're
or placement }n long—term cgre programme. There are two types of ch%ldrnal
addressed as Juveml.es, one 1s “children in need of care and protection” rfen
instance, children picked up from the streets or factories, under Sec,tior
2(14) of the Juvenile Justice Act. The other category is “child in Seth ﬂ?;;
with law” who are children below 18 years of age committing crimes
under Section 2(13) of Juvenile Justice Act. Juvenile correction homes are,
developed by the State to reform, protect and reinstate the child back iite)
the society after he or she completes 18 years of age. The children undergo
reintegration, through a series of holistic approaches which aim to shape
the child as a better citizen in the society by engaging them in activities
like cooking, cleaning, basic education and moral values.

However, the stark reality is that the children who are sheltered in these
homes are made to live in inhumane conditions and are deprived of the
proper environment needed for them to become responsible adults.

A report was framed by the Asian Centre for Human Rights (ACHR),
which listed that out of 39 cases reported, 11 cases belonged to child
sexual abuses in government-run juvenile justice homes, which includes
observation homes, children homes, shelter homes and the remaining 28 of
them were privately run/NGO based juvenile homes. The places where the
children are supposed to feel safe and secure have turned out to be places

of perversion and degeneracy.

It would not even be a slight exaggeration to say that juvenile homes have
become a breeding ground for perpetual sexual offenders, pedophiles, who
take advantage of the helpless and vulnerable situations of the juveniles.
The mental state of juveniles in these homes is usually troubled because
of traumatic family incidents, insecurity, abandonment issues, poverty
and other socio-psychological factors. Thus, the predators are usually
the caretakers, wardens and security staff, who usually prey upon these
juveniles by misusing the authority and trust that is invested in them by
feeding on the child’s weak mental and physical state. Such type of offences
are increasing due to inefficient inspection committees, lack of regisfration,
non-functional Child Welfare Committees and non-separation of inmates
based on their age, sex or offences. Some of the cases that were reported

are illustrated below:
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6.1 Muzaffarpur Shelter Home Case:"

In August 2018, the Tata Institute of Social Sciences was conductjy,

a social audit of shelter homes and juvenile girl homes across the State
of Bihar. They had managed to expose the sexual offences againgt gir|
children in a State Government funded stay-home called “Seva Sankalp
Evam Vikas Samiti.” A total of 34 girls out of 42, all aged between kg
years were drugged, raped and sexually abused regularly by the OWner
Brajesh Thakur and other caretakers in the home. When the girls becamé
pregnant after sexual abuse, they were forced to undergo abortions, The
owner and the other caretakers were booked under the POCSO Act, and the
Court directed the CBI to look into this matter.

6.2 Apna Ghar Case:"

Three girls managed to escape their shelter home called “dpna Ghar” i,
Rohtak, which immediately led to the unfolding of the sexual abuses thas
was undergone by more than 120 inmates inside the facility. The Nationg;
Commission of Protection of Child Services had conducted a raid and hag
arrested the main accused who happened to be a woman called Jaswant;
Devi and others including her son-in-law, the drivers and counsellors whq
had come to give treatment to the children.

7. SCHOOLS

Educational institutions play an important role in a child’s life. When they
spend most of their time in school with their teachers, away from their
parents, it naturally becomes their second home. The trust entrusted by
parents in the teachers to take care of their children is misused in many
instances. It is in schools and créches that children come to learn about
the outside world and behavioural traits are developed in the Very same
classroom environments.

By subjecting children to unwanted sexual advances, it may affect the
child’s growth mentally, physically and psychologically, thereby creating a

11. Rohit Kumar Singh, “Bihar Shelter Rape Case: How Brajesh Thakur Built His Evil
Empire”, India Today (Muzaffarpur, 1-8-2018) <https://www.indiatoday.in/mail-
mday/s!.ory/bihar-muzaffarpur-shelter—rape-case—how—brajeshathakur-built-evil-
empire-1302233-2018-08-01> accessed on 25-10-2019.

12, “Howthe Apna Ghar Sexual Abuse Case Unfolded”, Hindustan Times (Chandigarh, 27-4-
2019) <https://www.hindustantimes.com/india-news/nll-about-rohtak-s-apna-ghaf'

Bexuul—abusc-cascethe—hormr-talcs-und-lww~it~unfolded/smry-M7ubCPrcH7H3S77
N64RxUJ htm]> accessed on 23-10-2019,
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atact every day and. will ultimately learn to t
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¢ their helpless situations and trick them into no(t)r :ets tr;ke advantage
€aling whatever

d to them through the use of fea i
I, coercion and mani '
nipulation,

f}:etely: Teachers, caretakers
: e child comes into close
ust and obey whatever they

s
0
happene
guch abuse can be traceq back to one of the oldest ca
familiar to eyery person in the legal field, R. v. Williamifj that would be
teacher mampulateq the mind of a teenage girl, into bél' Where a music
| help her to improve her vocal cords and then sexu;elr;nfbli}sl:fi (})1ral
CT.

sex wil :
Thus, predators can easily victimise the vulnerable child

 On 14 August 2019, a case was reported that a S-year old girl chi
studying 1n a private school in South Delhi was sexuall fgr Cdﬂd,
the sweeper in her school repeatedly. The accused had talzen tﬁse hby
:nto isolated places and abused her for a couple of days. The ae c 11211
was booked under rape and charged under the POCSO Actcc;%slez
The CCTV footages show that the man had accompanied the child to

the washroom repeatedly.™

1

udent belonging to a school in Uttar Pradesh
was molested by the school’s principal along
with another teacher. The victim revealed that along with her, six
other children were also subjected to this inhumane treatment. The
victim narrated that the principal would touch her inappropriately in
the pretext of giving chocolates and showed them obscene pictures.
The accused persons arc booked under the POCSO Act, 2012, for

sexual abuse of minor girls.

2. A hearing-impaired st
had reported that she

8. REFUGEE CAMPS

eir country of origin because they

Arefugee is defined as a person who flees th
on, nationality, political opinion,

fear persecution on the basis of race, religi

13, R, v. Williams, (1987) 3 AILER 411.

14, Shiv Sunny and Kainat Sarfaraz, ‘“Sweeper Caught for Raping 5-Yr-Old in Delhi

School May be Serial Offender: Cops”, Hindustan Times (New Delhi,. l§—8—201§)
“https://www.hindustantimcs.com/india—news/sweeper-xrapes-S-yr-old—glrl-m-sout "

dclhi-school/story-uPi.KUSOl.HxQdedCejD60M.html> accesseq on 23—10‘20191.) -
15. “Here are Five Cases of Child Molestation in Indian Schools™ India Today (New D5

4-8-2014) <https://www.indiatoday.in/education-today/news/story/top;10-caseS-Of'
schoOl-n‘lolestation-in-india—202738—2014—08-O4> accessed on 22-10-2019.
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or membership in a particular social group, or due to natulrgl disasterg like
earthquakes, tsunamis, or armed conflicts. Thf:rc? are a multitude of rep,

of sexual violence against refugee women. This is pr}marlly fige to the lagy
of awareness and educational programmes, caregiver policies, harmé,
norms and societal practices and most importantly, a lack of empathy i

the host nation.

In a survey of 1,000 Palestinian refugee girls in Jordan, 78.5 per Cent
reported male harassment and 64.6 per cent reported he.lrasslr7nent On thej,
way from and to school.'® According to the Unlteq Nations,'” 258 Milligy,
people have become refugees in order to flee Vlglencg; almost _half of
these people are women and girls. During the perilous journey, girlg are
put in a number of dangerous situations. Women have reportedly starveq
themselves and avoided using basic amenities like toilets, so that they don’t
have to use the same bathrooms as men and according to one report, 5
women was reportedly abused for asking extra food for her children. Out of
these victims, only a small fraction asks for help.

There are many deplorable accounts from refugee girls alleging sexua]
mutilation, forced marriage and gang rapes.

9. MITIGATING FACTORS

Even though multiple legislations have been passed to mitigate thig
gruesome situation, the scenario has not changed much. The abuse 18, in
strong likelihood not even reported, due to fear and lack of awareness
among children, as well as adults. The problem of institutional child
abuse is increasing and needs meticulous, well thought out, preventive and

proactive measures to ensure that such traumatic and inhumane acts come
to a grinding halt.

The measures that are to be taken to mitigate this problem at hand can
!)e fiealt in a two-fold approach. The first one will aim at preventing
Institutional child abuse at grass root levels. The second one is targeted
towards helping abused children to come out of their trauma and prevent

Refugee Girls (The Evaluation Fund-Red
thcevaluationfund.org/projccts/preventi
;cfggec_s-campsb accessed on 22-10-2019,
17. United Nations Department of Economic and Socia] Affairs, “The World’s Women

2015 Trends and  Statisti DS:
B e 0 istic <https..//unstats.un.org/unsd/gender/InNeWS.html>
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c_victimisat.ion. Even though scary can

never be eraged ¢
can be taken to heal them and help them bsed completely, stepy

to lead g normal |ife

10. STEPS TO BE TAKEN TO PREVENT INSTITUTIONAL ARy
4 f E

10.1 First Step: Prevention Strategy

1. Regular Inspection: Institutional homes
and inspected by the Inspection Commit
the Juvenile Justice Act.* Inspection Committees come unde
Integrated Child Protection Scheme which mandatés that tthl-r? («r. thc
OmEE TS be. inspected every three months, Apart fr<frl:1%t?xlil«;c
surprise inspections and surveillance must be conducted prcfcrabi ’
by independent bodies like NGOs. This effort should be ,madc mor)c/
functional so that the caretakers in the juvenile homes are aware of
their roles and responsibilities. Psychological evaluation of both the

child and caretakers should be made separately and the same has to
be reported systematically.

are not regularly vigited
tees under Section 54 of

2. Registration: The JJ Act mandates that all juvenile homes including
orphanages, shelter homes and correction homes be registered. Many
privately owned juvenile homes are not even registered and this
makes it easy for them to continue any illegal activity unhindered.
The unregistered ones don’t come into the system at all, thereby
moving away from the purview of the State authorities. These places
become the breeding zones for juvenile sex tourism, illegal adoption
and child sex trafficking.

18. Under S. 54 states, Inspection of institutions registered under this Act.— (1) The State
Government shall appoint Inspection Committees for the State and district, as the case
may be, for all institutions registered or recognised to be fit under this Act for such
period and for such purposes, as may be prescribed. (2) Such Inspection Committees
ghall mandatorily conduct visits to all facilities housing children in the area allocated,
at least once in three months in a team of not less than three members, of whom at
least one shall be a woman and one shall be a medical officer, and submit repo_rts of tpc
findings of such visits within a week of their visit, to the District Child Protection 'Umts
or State Government, as the case may be, for further action. (3) On thg submission of
the report by the Inspection Committee within a week of the inspection, appropriate
action shall be taken within a month by the District Child Protection Unit or the State
Government and a compliance report shall be submitted to the State Government.
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3. Segregation: Even though Section 47(4) of the Juvenile Justice Ay,
gives guidelines regarding segregation of juveniles based on thej,
age group, offences and gender, such action is not even implemen, d
properly. There should be separate facilities for girls and boysg, %
well as segregation with respect to age group (like children below 1
years, 13-15 years and 16 years and above). This ensures that Senigy
inmates cannot have contact with juveniles and thereby avoiding
vulnerability in the first place.

4. Awareness: NGOS, child welfare workers, doctors and law studeng,
must visit schools, juvenile homes, shelter homes to educate childrey,
about the concept of “Good Touch and Bad Touch”, as children in
institutional setups have a lack of parental figures to educate thep,
in their lives. This education will ensure that the predators cannot
manipulate them or gaslight them. Student awareness groups shoy]q
be created because they can connect easily with children and the
youth population.

5 Family and Social Policy: Out of the children who end up in juvenile
homes, many of them are abandoned. Many parents are manipulateq
into believing that they are leaving their child with institutions who
will take good care of their children. Good family support schemes
and child welfare schemes have to be given by the government sg
that parents need not send their children to institutions. Provision of
monetary benefits, free child healthcare, employment opportunities
must be created, so that parents can help raise their children in a safe
and secure environment.

6. Selection: The caretakers, wardens, workers should be carefully
selected based on their previous employment records (for example,
whether they have previously been reported for misconduct in
character, along with criminal records and family backgrounds).
The employees should be checked against the NDSO, the National
Database on Sexual Offenders, a registry launched in 2018. A
psychological evaluation must be made mandatory. No form of
recommendations should be allowed to employ a person. An
inspecting officer should be fixed for a particular home and he/she

19. Under S. 47(4), every child alleged to be in conflict with law who is not placed under
the charge of parent or guardian and is sent to an observation home shall be segregated
according to the child’s age and gender, after giving due consideration to physical and
mental status of the child and degree of the offence committed.

»
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ould keep track of the employees. The
zg that they don’t get comfortable in thecsr;lg:: )Szzjhzl:lld be rotated
robation period must be observed and in the case Of'any nz;}i?mprlate
there has to be an investigation. Information regarding workceondu'Ct,
character misconduct should be circulated across all juvenilefs with
and Child Welfare Committees throughout the country. omes

10.2 gecond Step: Preventing Revictimisation

wounds heal and fade away but scars do not. Victims of child abuse
Sioe physicals mental .and emotional trauma. Childhood is the part of
jife that shapes the entire future of a person. A sense of fear, shame and

uilt perpetuates their mind every time they remember their experience
and will remain with them forever. It is impossible to make their trauma
disappear, but certain steps can be taken to alleviate it and reduce chances

of re-victimisation.

1. Privacy: For the best interests of the child, all matters related to
the incident should be kept private. Any disclosure of information
regarding the witnesses, the details of the incident and the child’s
identity, should be strictly prohibited. First of all, if any information
is disclosed, it will endanger the child’s safety. Secondly, it may cause
the children to create a stronger wall between themselves and the
society. Thirdly, the societal stigma directed towards the child will
increase chances of secondary re-victimisation.

2. Effective Assistance: Assistance and help in any manner should
be extended to the child. Right from judicial support services,
financial, health, social and psychological, assistance has to be given.
Counselling sessions should be conducted regularly and the progress
of the child has to be monitored systematically. Regular psychological
evaluations may be conducted to screen for suicidal tendencies.
Health services with respect to the pregnancy of the victim have to be
handled with utmost care and caution. The child should be informed
about the effects of abortion and should be taken care of properly

since it might affect their future wellbeing.

No child is emotionally or psychologically equipped to deal with sexual
abuse, neither long term nor short term. The short-term effects include
regression, such as enuresis/bedwetting or thumb sucking, loss of appetite or
:v»lcep, unwillingness to participate in social activities and poor performance
in academics. Channelising pain into productive activities like sports, arts
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and education can not only relieve themselves from trauma but wij| als,
help them feel confident and will bring them a sense of accomphshmem.

3. Judicial Process: Child abuse victims face a lot of discomfort duyrj,
the judicial process. Right from reporting the: case until the tra;) i%
finished, they have to recollect and relive their tre}uma many times:
The investigation should be handled by professionals in a chj d:
friendly manner. They should in no way feel uncomfortable dyr; ng
the investigation and have to be treated in a respectful and dignifie d
manner. The child’s testimony can be recorded once and the coury
can help the child by exempting them to be present during tria] gy q

prevent them from facing their abusers multiple times.

. Safety: The safety of the child should be taken care before and after
the judicial process is over. During the judicial process, there s ,
significant chance that the child will be threatened by the abuser or
those associated with him. Authorities should take proper steps t,
ensure that the child’s safety is not compromised. After the tria jg
over, the child must be relocated to a safe and secure environment
In the new environment, it has to be ensured that the caretakers don’t
have a previous record of misconduct, so as to prevent the child from
re-victimisation from a potential offender. Moreover, the child’
previous history may not be revealed so as to not promote him/her as
vulnerable and hence rendering them an easy target. The child must
also be educated about self defense mechanisms and how to face the
situation if they encounter it once again. They must also be made

aware of the child helpline number- 1098.

11. CONCLUSION

Effects of sexual abuse in childhood can even continue many years after the
abuse has occurred. The victim does not become a completely functional
adult and experiences struggle in many aspects of life. Therefore, sexually
abused children can never grow into a self-actualised version of what they
can be and will not be able to make meaningful contributions to society.

Of course, the ideal solution would be to wholly eradicate poverty, illiteracy
and other social evils. But this hypothetical solution will remain nothing but
a dream for many years to come. The State must take it upon itself to create
a new set of policies that give more importance to the implementation.
S'exua?l abuse, especially in institutions, cannot be combated easily. This
situation requires work at the grassroots level. The discrepancies in present

b
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gl atiqns must be removed. The main focus of causing a child to cope w:
rauma lies in the post-offepge measures that are taken by the authpe e
e f nal. step of the rehabilitation is reserved for the society. V010r1t1es.
organisations can be set up so as to share warmth, love, and affc.ctionutrl talrly
children who are constantly deprived of it in their lives, i

The strateégy that. has been outlined earlier is a concrete and sure w

ensuring that Ch-lld sexual abuse is curbed at the grassroots level ayf}?f
second step provides a strategy to prevent re-victimisation and steps.to be
taken in order to care for existing victims. :

Children are the bricks with which a community is built and trauma like
this makes them weak and unable to cope with the simplest of things
rendering the very foundation of a society weak. As John F. Kennedy said’
«“Children are the world’s most valuable resource and its best hope for the,

future. 20

20. “RCZ United States Committee for UNICEF 25-7-1963”, PreSident’S Outg‘oing‘Executive
Correspondence Series, White House Central Chronological File, Presidential Papers,
Papers of John F. Kennedy <https:/ libquotes.com/john—f-kennedy/quote/lbv2e3r>

accessed on 23-10-2019.

J

Scanned with ACE Scanner



AL CHILD
AL PARENT

EW
; ITICAL OVERVI
ABDUCTION: A f]l}PROAC H COMPARED

E INDIAN
- TT(I)l INTERNATIONAL STANDARDS

—Divya Meenakshi S

INTERNATION

ABSTRACT

jes and the compulsion

The rise in migration of people Zcr;s;'e ;Z:’Z; ; e t}(:e
JEillss AR TR g 29 & ;-*esu . confusion in the arena of Jami]
family members has led to various forms of st ’
law and the custody of a child in this respect happe-ns e ?l S A ue. The
Hague Convention on the Civil Aspects of International .Chl uction came
about as a solution to this problem as it has been an .zm].)mj faf‘lt measure for
solving the uncertainties that existed in relation to the ]urzsdzctzoe of courts iy
such cases. It highlights the manner in which a transboundary issue of chilg
abduction in violation of one’s rights of custody, shall be governed and the
need for the same. However, the rationale behind India’s lack of effort towards
becoming a party to this Convention still remains unclear. Domestic laws
for regulation of such abductions also lack clarity. In light of this problem
this paper attempts to critically analyse the current statutory provisions and
Jjudicial pronouncements in connection with intercontinental or international
parental child abduction. It also endeavors to scrutinise and weigh out the
advantages and drawbacks of the draft of the proposed legislation that is to be
applied in such scenarios, incorporating and critiquing the suggestions of the
Law Commission, pertaining to India’s position in this matter.

Keywords: Custody, Abduction, Child, Parent, Return.

1. INTRODUCTION

Wgh globalisation and growth of open-minded cultural accommodation
an acknowledgement, there have been consequential issues in relation to

*
Student, School of Law, Christ University, Bengaluru, Karnataka.
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21
¢ iurisdicli(?ﬂ ﬁf\ courts, and the statutes thay must apply wh

ﬁﬁﬂﬂ for divorce or _mdu;ml separation in Mattiage of , en there ig 4
ach gpouse l.»clongs to a (.hffcrcm country. In such ﬂ(;enﬂfi cou
f,f the child in such marriages came under 0s,

skepticism a
1 M 3 . 4 S
sper means or laid down guidelines for settling the issye ! there were ne

The court orders; concerning custody could not be Froperty implommeascy
o COU“"}’ S’JunSd]Ctlon' on account of the differences identiﬁat;e .
e couqtnes il governing family matters that cover g’uardianqhi‘n
CUS"Ody’ mamtena'nce’ leorce,' S.ucceSSion and such other areas tha‘t afy
o directly derived from religious principles. The parents’ differentiael
contentions on custody of the child may

also arise from their religi
. . . lOU
peliefs and customs. This gave rise to the i 5

ssue of international abduction
of children by the parents as a result of the perplexing issues that arise

in the governance of these marriages’ disputes. Such abduction 1s said to
have taken place when a parent happens to take away the child past the
boundaries of one country, away from the child’s habitual residence, so as
to breach his or her spouse’s rights of custody of the child.2

ple where
the custody

When the custody of a child is in dispute, between a separated couple, one
of the parents may successfully manage to relocate the child to a different
country altogether, resulting in the other parent pursuing legal remedies
in a jurisdiction that may not have the power to judicially enforce an
order passed by it in such an issue. There are distinct discrepancies in the
laws of various countries as well, for dealing with international parental
child abduction. So this also leads to prolonged litigation and delay in the

delivery of decisions, due to the problems that exist in the application of
domestic laws across the country’s border.’?

2. NATURE OF ISSUE

A Hindu family of three from India had been residing in the US in order
to pursue their careers and livelihood there. The wife, who happgned 1o
visit her homeland had decided to live in India itself after that, with thewr

I. Lora Cordin, “The Hague Convention on the Civil Aspects of lnwmz\!ion‘z}l 3\\;};}
Abduction as Applied to Non-Signatory Nations: Getting to Square One™ [18
Houston Journal of International Law 141. _ ‘ A

2. Noah L, Browne, “Relevance and Fairness: Protecting the Rights of Domestic-V nlog::‘&l 3
Victims and Left Behind Fathers under the Hague Convention on lnternationd
Abduction” (2011) 60(5) Duke Law Journal 1193, 1194. R e Wil

+ Antoinette Sedillo Lopez, “International Law«U-b-/MeJﬁl‘WLr‘w Roviow 289.
Abduction—The Need for Cooperation™ (1999) 29 New Mexico L¢
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child and rejected her husband’s requests to return to the US again. y,
to this, her husband managed to acquire an order f.rom a courF in the Us
for the custody of his child, as his rights were subject‘ to the Jurisdictigy,
of that country. He also filed a petition in. the approprlat_e court in India,
secking enforcement of this order. The wife objected.thls 'and refuseq
cohabit with the husband, claiming that there was marital discord betWeen
them and contended that the foreign Court’s order must not be effectuated,
The court in India was faced with the question of deciding which paren
should have custody of the child, while considering the best interest of the
child, under the given circumstances in a case. After taking a close look
into the facts of the case, the Indian Court passed an order that was not in
consonance with the decision of the foreign Court, as the mother was helq
to be in a better position to have the rights of custody of the child. This
case highlighted the obvious need for a law in this regard in India, as the
issue of such child abduction was governed under the influence of foreign
decisions, orders, rules, the circumstances and facts alone, due to the
absence of a formal legislation that lays down the procedures and mandateg
to be followed when such problems arise.*

This paper aspires to furnish the need for mending the tattered and
disintegrated position of this issue in the legal arena of India, due to the
absence of specific provisions or other forms of formally enforceable
rules. The Hague Convention on the Civil Aspects of International Child
Abduction is the first of its kind that protects the rights of children in a
problem of parental abduction. It is pertinent to note that is does not merely
emphasise upon the return-centric aspect. It incorporates the protection
of the individual rights of the child as well. This paper also discusses
the pros and cons of the draft of the Civil Aspects of International Child
Abduction Bill, 2016 and its reformed version the Protection of Children

(Inter-Country Removal and Retention) Bill, 2016 which falls in line with
the articles of the Convention.

3. HAGUE CONVENTION ON THE CIVIL ASPECTS
OF INTERNATIONAL CHILD ABDUCTION

This Convention was a remarkable venture in history, in order to avert any
unwarranted shifting of a child by one of his or her parents and proper
hom.c;coming of the child to the customary place of living or residence. It
provides that this Convention shall be applied in any situation in which

4, i}Kz (;Sg'ikumar v. Harshitha Gopinathan, 2015 SCC OnLine Mad 10343 : (2015) 6 Mad
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nere happens ¢ be a “breach of rights of custody”, not just when an

gsed in @ fore1gn jurisdiction. It recognises that this problem order
pefore there is actual legal separation of the couple, wh NN
s May want to move away from the marital residence. ”’Fhis Zrem A
f relocating a child is condemned by this Convention. It funcr;]t(?—Slde(l
gtrument which ensures that the lifestyle of the child is restcl)oncsl 3
r it was before he or she was taken away to another country. ;:: al to
aims 10 help the chilfi recover from the psychological and mental t.raums:
it holds the perce?ptlpn that the habitual residence of the child and the;
forums in that jurisdiction are in a better position to pass orders on issues
of parental abduction, rather than any other designated institutions in the

foreign country. It seeks to establish precision and clarity in this manner.’

spou
act 0

an in

The text indicates that the Convention applies with an assumption that in
f parental abduction, the child is supposedly removed from

any instance O
the location that he or she would have perceived as “home”, to an unfamiliar

place. On this note, it apprehends that the judicial institutions in the child’s
accustomed dwelling place is to deal with legal processes involved in
one of the parents obtaining custody of the child.® The logic behind the
child’s habitual place of living having the power and jurisdiction to address
the issue has its origination in the comprehension that the parties had
consented that the forum courts that receive such petitions would not really
judge the merits of the matter in question. They shall be concerned only
with whether the child has been wrongfully removed through a process of
abduction. The Convention also gives a power to the Courts of the country
to which the child is abducted to, for ordering that the child must be sent
back to the country that he or she was originally in. It also visualises that

tions must be properly communicated in

such orders from judicial institu
the international level, so as to reduce the incidence of these abductions.”

zure of the child might be justified
d as exceptional ones. For example,
his or her own home may be
hild being subject

It is pertinent to note that such a sei
in certain situations that are recognise
A_rticle 13 suggests that the child’s return to
disallowed if there happens to be a dangerous risk of the ¢

5. Hague Convention on the Civil Aspects of International Child Abduction (adopted

25-10-1980, entered into force 1-12-1983). , .

6. Rebecca K, McKelvey, “An Overview of the International parental Child Abduction
. Provisions of the Hague Convention” (2010) 7(1) Ankara Law Revicv‘v 67,7 ‘
. The International Child Abduction Database (lNCAl)AT) database 18 & rcpos.ntory of
material, including a case law search, related to the Convention < http:/www.incadat.

com/index.cfm?act=text.text&ng=1>.

el
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¢ otherwise, if the child is b(}Und o fa
8 The courts analyse these situationg h e
' isi ' into the g
) - \ir decision. This telescopes PProg,
ider it before giving their | \
c(;:];:etrhc rights and best interests of the child and courts haye i
w S T

. g g ) (s n

10
laws that are directly related to these.

to physical or mental h.armi 0
unnecessarily difficult situations.

4. ESSENCE OF THE APPROACH

The Convention managed to shift the type of approach. towar%e, hthe issug
from focusing on the child’s best interest to return .centrlc (;)net, fe formey
gave space for the parent who has remoyed the Chll.d tq a otrl) a forum fy,
jurisdiction at his or her own comfort, without considering the perils faceq
by the other parent.! The latter approach has hence managed'to plflce
emphasis on the child’s right to livelihood, in contrast to the child being
perceived as property in a discourse for custody betw§en 1t2he parents. Thjg
is explained in the Explanatory Report to the Convention.

Though this has elements of social considerations agd we.lfa're, while trying
to identify the juridical logic and background of this principle, the Report
has indicated that some judicial institutions have made certain orders op
the basis of that country’s legal backing, imposing the effects of same op
individuals of some other nationality, by utilising the child’s best interegt
postulate, which must not be encouraged.”® The dispositive details of the
Convention does not have any direct text providing for securing the best

8. Linda Silberman, “The Hague Child Abduction Convention Turns Twenty: Gender
Politics and Other Issues” (2001) 33(1) New York University Journal of International
Law and Politics 221.

9. Felix Blondin v. Marthe Dubois, 283 F 3d 153, 298 (2nd Cir., 2001); Marisa Leto,
“Whose Best Interest? International Child Abduction under the Hague Convention”
(2002) 3(1) Chicago Journal of International Law 247, 249,

10. Carol S. Bruch, “Religious Law, Secular Practices, and Children’s Human Rights in
Child Abduction Cases under the Hague Child Abduction Convention” (2000) 33()
New York University Journal of International Law and Politics 49, 54.

11. Barbara E. Lubin, “International Parental Child Abduction: Conceptualizing New

Remedies through Application of the Hague Convention” (2005) 4 Wash. U, i
Stud. L, Rev, 415,

12 Elisa Prez-Vera, “Explanatory Report on the 1980 Hague Child Abduction
Convention”,

13. Guide to Good Praqticc under The Hague Convention of 25-10-1980 on the Civil
Aspects of International Child Abduction ~ Trans frontier Contact Concerning

Children, General Principles and Guj i '
. ) ] : 1 Guide to G R
Private International Law, 2008), o O
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nterests of t'he child alone, to the extent of the Suitability of the sjtyat;
i Convention to apply and for securing its object situation for

heé .
Ell'lhe aims of the Convention as portrayed, which ad

medial facets of international parental child abduc
with @ particular idea of what the child’s best intere

1.€., return of the child
dress the deterrent and

tion, are in Consonance
st must be 4

put while considering the exceptions that may justify the child bein
emoved by one parent fr(?m the accustomed dwelling, the Conventiorg)
allows forum courts to arrlv.e at a conclusion in the matter of affirmin
the presence of the§§ exceptions, which includes a “child’s best interest§
challenge to a petition for return. This postulate is subject to many
interpretations but makes sure that the court thoroughly analyses of what
decision will result in the welfare of the child, however it may interfere
with the affair of homecoming.” Article 13 hence encompasses the lack
of objectivity of this postulate. For example, the return of the child may
be accompanied by a threat of the child being a victim of physical pain or
mental harm, placing the child in discordial circumstances. However, in
such instances the postulate is incorporated in the decision-making process
of the court.!s

It is pertinent to note that India is a signatory to the United Nations
Convention on the Rights of the Child (UNCRC), which promotes decision
making in matters of violation of child rights in accordance with postulate
of child’s best interest.!” The UNCRC also propagates the incorporation of
the best interests’ approach in custody disputes, but countries that follow

14. Ibid.

15. Art. 13 of the Convention allows the forum court hearing the return application to
make a “best interests of the child” examination if the return application is challenged
on the basis of the grave risk exception to return.

16. Carol S. Bruch, “The Hague Child Abduction Convention: Past Accomplishments,
Future Challenges” (1999) 1 European Journal of Law Reform 97.

17. The Convention on the Rights of the Child, opened for signature 20-11-1989, 1577
UNTS 3 (entered into force on 2-9-1990) Art. 3 (CRC). This article provides that:
“1, In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration. 2. States parties undert.ake
to ensure the child such protection and care as is necessary for his or her weu-bemg,
taking into account the rights and duties of his or her parents, legal guardians, or
other individuals legally responsible for him or her, and, to this end, shall take all
appropriate legislative and administrative measures. 3. States parties sh‘all ensure that
the institutions, services and facilities responsible for the care or protection of thldren
shall conform with the standards established by competent authorities, particularly
in the areas of safety, health, in the number and suitability of their staff, as well as
competent supervision”,

e
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i i icati iq 18
laws covered by religion are marked by dupn‘ety mhag};]l;:it)t:%r; ;)f ;t}l;rse tThis
premise of the child being in the safcst' posxtlopdw e Koo s o Sls it
acknowledged and fortified in the habitual resi ctn:lccext eynt " fommp etely
logical in all situations. It is appl_icablc qnly to enner b Alsd therecourts
being able to deal with the issue ina cqns1derate me:1 e .assumr,)tions coulq
be clashes between the religious predlca.ments a(rll Ko iy ChildaOf th
UNCRC. Also, when custody is grante'd in accordance g tiadv, §begt
interest, the standard of its incorporation may vary, ac g € judge

who may hear the case.”’

The underlying precept that return of the child to hlshor }Leﬁd};?bﬁsllgl place
of dwelling is directly connected to thfz welfare of t €c e Sl g0oq
only until the judicature of that place interpret the issue acf c11ng y ang
when it is the most easily accessible, i.e. for_um conveniens for ellvermg
an order in the dispute. The return of the child at the earheist and ensuring
that he or she continues to live in the original place of r§s1'dence-: may noy
be in consonance with his or her right to development. This is an importay;

., . . . 22
concern and criticism of this postulate.

The issues in analysing as to what decision would aptly.serve the‘ interest of
the child is intensified in petitions for return to courts in countries that are
not a party to the Hague Convention and India is amqngst thesg co.untries'
Secularism being one of the basic tenets of the Indl'an Constltut.lon and
religion being in a position to influence legal mechanisms and 1‘eglslati0ns
with respect to custody of a child, the fact that India is not a signatory to
the Hague Convention has had a negative effect on petitions for return of an
abducted child. The requisite magnitude of clarity is not present, coupled

18. Peter McEleavy, “The European Court of Human Rights and the Hague Child
Abduction Convention: Prioritising Return or Reflection?” (2015) 62(3) Netherlands
International Law Review 365.

19. Eran Sthoeger, “International Child Abduction and Children’s Rights: Two Means to
the Same End” (2011) 32(3) Michigan Journal of International Law 511, 526.

20. Wibo van Rossum, “The Clash of Legal Cultures over the Best Interests of the Child
Principle in Cases of International Parental Child Abduction” (2010) 6 Utrecht L. Rev.
33,

21. The Preamble to the Convention states: “The States signatory to the present Convention,
firmly convinced that the interests of children are of paramount importance in matters
relating to their custody, desiring to protect children internationally from the harmful
effgcts of their wrongful removal or retention and to establish procedures to ensure
their prompt return to the State of their habitual residence, as well as to secure
protection for rights of access...”,

22. Rhona Schuz, “The Hague Child Abduction Convention and Children’s Rights’
(2002) 12(2) Transnational Law and Contemporary Problems 393, 439.

|
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:ﬂ}n LY
he dim(‘lllw of implementing foreign court ordery nnd enfore
with Jecree in another country. ™ Ng an
an
mdl

. child is abducted from a c.uunlry which 18 not a signatory 1o the
ire inll\“‘- the national laws of the country from which he of she E
“‘“““\my‘ will apply. Domestic legislations do try to apply lhé :hnvlv;m
takfﬂimcms' approach in these issues, but it is subject to inlcrprcmm,,: ;j
:;;mwcn foreign legal syf.lcms and laws framed by intcrmuion'ul
amhof“ics may be accompanied by a sense of apprehension. This results
b much difficulty to thc‘parcn}l wh(.)sc right of custody is violated. Such a
arent docs have the optlon of making a plea to the government, it is seen
that there aren’t many m‘smnccs to shpw that this process will be efficient
in ensuring the return of tl?e C.hlld. lt‘ls seen that governmental authorities
often do not oblig.m.gly aid in conferring details or any other form of
supervision in obtaining the child from the other country, back to his or her
habitual residence.”

India’s position of not being a party* to the Convention has been pointed
out by the judiciary indicating the need to accede to it.*” In most instances,
parental child abduction has often been viewed as a child custody dispute
and the personal law of the country itselfis applied, except a few exceptional
ones.?® A significant number of abducted children are often brought to India
by the parent, compared to other places, according to the statistics secured
by the US Government. A report put together in 2016 showed that about 99
applications for return of custody were unresolved in India and 24 of these

had come up in 2015.%

23. Stellina Jolly, “International Parental Child Abduction: An Explorative Analysis of
Legal Standards and Judicial Interpretation in India” (2017) 31 Int’l JL Pol. & Fam. 20.

24. John Paone, “The Hague Convention and International Child Abduction: A Brief
Review” (2003) 4 NJ Law 18.

25. Lora Cordin, “The Hague Convention on the Civil Aspects of International Child
Abduction as Applied to Non-Signatory Nations: Getting to Square One™ (1997) 20(1)
Houston Journal of International Law 141, 156-7.

26, Foreign & Commonwealth Office, UK, India — Child Abduction (20-3-2019) <https://
www.gov.uk/-government/uploads/system/uploads/attachment data/tile/368267/child
abduct ion - india,pdf>,

iz ‘S‘;eem“ Kapoor v, Deepak Kapoor, 2016 SCC Online P&H 1225, ‘ . ‘

- V. Ravi Chandran (2) v. Union of India, (2010) 1 SCC 174; Arathi Bandi v. Bandi

o {Sagadrakshaka Rao, (2013) 15 SCC 790. e

' Purcau of Consular Affairs, US Department of State, Annual Report on lntcrnntnor‘m
arental  Child  Abduction (IPCA) <https://travel.statc.gov/coment/tmvel/cn/
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6. RELATED LEGISLATIONS

as not been defined in any lqw relating to
s «Guardian” as a person taking care of mip &
: . . N
has been defined in the Guardians anq Wa

. . . r
. : le of all religions and is Procedury, X
st. 1890.%° It 1s applicable to people ¢ , i
;::ttur:e Amongst Hindus, the legal regl?e ('Zper:tslg'cgot?;i;i:ot(}il};:f 2 chij,
' e ich i es a
i to guardianship, which indicat : at a perg,
" rcr(;lel:‘iagt:':vo(:ng of a minor, for his wellbeing.”’ The Hlﬁ(}g Mlnorlty
E}auardianship Act of 1946 provides for the f.ellther of the (; lt' astthehnat“ral
i d in line, an exception to thig ,
dian, the mother being the secon ! Ul
g:iarfg in cases where the child’s age is less than five years.”* This r_ule.fnus
be interpreted in such a manner that the mother shall by. th.e gl-lardlj:n in th,
absence of the father, even if it’s during the course of his lifetime.

The word “custody” h .
institution of family in India.
or his or her property or both,

Though two the above-mentioned legislations have Val‘le.d approache'S Wity
respect to the inculcation of the child’s. best interest principle. Whlle the
Guardians and Wards Act places more 1mpf)rtanf:e on the authority of the
parent, while the Hindu Minority and Gua}rdlanshlp Act upholds t@e welfare
principle. This gives way for discrepancies, as the law views Hlndus in
sufficiently different manner compared to those of other religions.3 Ty,
Code of Civil Procedure, 1908 discuss the enforcement of orders givep by
the courts of other countries, through Sections 13 and 14.%° The rule of res
Jjudicata applies to such judgments provided that “l. A foreign judgment
must be conclusive. 2. Such a judgment must be made by a court competep;
according to the law of the State which has constituted it and must have
directly adjudicated upon the ‘matter’ which is pleaded as res judicasg
The parties must have submitted to its jurisdiction or been present or
represented at the proceedings in the foreign court. 3. A foreign judgment
must have been given on the merits of the case.” It is important that a

International-Parental-Child-Abduction/for-providers/ legal-reports-and-data/
reported-cases.html> accessed on 4-11-2019.

30. Guardians and Wards Act, 1890, S. 4(2).

31. Sonali Abhang,”Guardianship and Custody Laws in India — Suggested Reforms from
Global Angle” (2015) 20(7) IOSR Journal of Humanities and Social Sciences 39, 41.

32. Hindu Minority and Guardianship Act, 1956, S. 6(a).

33. Githa Hariharan v. RBI, (1999) 2 SCC 228.

34. Guardians and Wards Act, 1890 S. 17 emphasises custody issues to be decided by 2

combined reading of the law to which the minor is a subject with the primacy of the
welfare of the minor,

35. Code of Civil Procedure, 1908, S. 13.

36. Anil Chawla, “Legal Status of Foreign Decree of Divorce for Hindu Couple Married
in India”, India Legal Help <http://www.indialegalhelp.com/files/foreigndivorce.pdf”

y
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stent Court must hear the issue and the parties aq

: , JONE s /7

com};iction’ ina ma'tnmoma‘ll dispute. 7.A Judgment that doeg not proper|

uris ance to international or Indian law, where there 18 scope(?;fr'ty
its

o port
cation: is not to be accepted as one accorded with finality, 3
app

mit themselveg to itg

7. VIEW OF THE JUDICIARY

ough the enacted legislations haye been gpplied in custody disputes with

spect 10 minors wh'o.had to reside outside the country, the intellectual
re ic behind the decisions rendered have been in consonance with the
c(;nsideration of the best %nterest of the child and his or her homecoming,
from & foreign couqtry, is largely dependent on the circumstances of a
articular case and. it capnqt rely on any formalistic foundations. There
pave been 1O visibly intricate patterns to develop jurisprudence in
this matter, though Indian Courts have referred to the obiter dictum in
judgments delivered in other countries, for preserving the rights of the
child. The Supreme Court has gone to the extent of exercising its summary
jurisdiction for the purpose of sending children back to their habitual
place of dwelling. The conceptual principles of “most intimate contact”
and the “closest concern” were arrived at by the Court for guiding custody
matters.”® However, it has also been held that law of the country where the
child is abducted to shall apply in a custody dispute, in the Court of that

country.*’

In the case of Sarita Sharmav. Sushil Sharma* the husband obtained a court
order from a foreign country for sole custody of the child. Violating the
wife’s right to visit, he removed the children to India, seeking enforcement
of the foreign court’s orders. However, the order for the divorce and custody
were passed after the wife had come to India. But the court upheld the
rights of the child over this discrepancy in enforcement of such an order. In
transnational disputes for custody, it laid down that the following principles
must be taken into consideration:

-!——“"———Bh__
accessed on 2-11-2019,
g; ]Y.Narasimha Rao v, Y, Venkata Lakshmi, (1991) 3 SCC 451.
39' niernational Woolen Mills v, Standard Wool (UK) Ltd., (2001) 5 SCC 2.
: fg;g:der Kaur Sandhu v, Harbax Singh Sandhu, (1984) 3 SCC 698 : AIR 98498
40, ?hanwanti Joshi v. Madhav Unde, (1998) 1 SCC 112,
* Sarita Sharma v, Sushil Sharma, (2000) 3 SCC 14.
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1. Principles of conflict of laws indicate that the court that has the Mo,
intimate contact with the issues arising in the case should eXerci:t
TN ¢
jurisdiction.

2. Welfare of the minor prevails over the 'Iegisl‘ative Provisiong "
Section 6 of the Hindu Minority and Guardianship Act.

3. The domestic court will consider the welfare of the child g of
paramount importance and the order of a foreign court is only ,
factor to be taken into consideration.

It also took into account, the Court’s ratio in McKee v. McKee,” wher ;
was put forth that in countries that are not party to the Convention, dispye
must be decided upon the merits of the case. On this line, the Supreme
Court has ordered the return of the child to the other country, so that the
dispute can be dealt in the foreign courts, as this move guaranteed the
welfare of the child.®

In the case of Ruchi Majoo v. Sanjeev Majoo** the Supreme Court took
the view that the phrase “ordinarily resident” must be construed on 4
factual basis. It was also held that by application of the doctrine of paren;
patriae courts must take an objective stand when it comes to deciphering
the welfare of minors and the reasoning behind an order given by a foreign
court must not be adhered to without examining its intricacies. It must be a
factor to be considered while delivering the final decree.

Hence the determination of the best interest of the child can also indicate
that foreign court would be in a recommendable position to look into
the dispute. However, this order need not be taken as a conclusive one
by the other country involved in the matter. The principle of comity of
courts is not colored with finality. The “first strike principle” must also be
acknowledged, so that the decision of the foreign court is not disrespected.®

Recently, the court emphasised on the power of judicial institutions to
assign custody of the child to the parent that lives in a foreign country,
if it finds that such a decision will benefit the child.*¢ Shared custody as
an idea was ordered in the case of Eugenia Archetti Abdullah v. State of

42, McKeev. McKee, 1951 AC 352,

43. Shilpa Aggarwal v. Aviral Mittal, (2010) 1 SCC 591.

44, Ruchi Majoo v. Sanjeev Majoo, (2011) 6 SCC 479.

45. Surya Vadanan v. State of T'N,, (2015) 5§ SCC 450 : AIR 2015 SC 2243.

46. Leeladhar Kachroo v. Umang Bhat Kachroo, 2005 SCC OnLine Del 694 : (2005) 12!
DLT 218,

J
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Kerala'” along with visitation rights. However due to the lack of legislative
recognition for the concept of shared custody in India, the courts are often
used to considering the orders given in courts of other countries for shared
residence, keeping in mind that the well-being of the child is of supreme
importance.*

8. OVERVIEW OF THE HAGUE CONVENTION

Emphasis on retaining and restoring the status quo of the child (this being
his or her habitual residence) is essential for justice to prevail, as this could
prove to be fair to the child and the parent, while it sees to it that the parent
who has abducted the child does not obtain an unreasonable benefit from
this unfair action. This has been inculcated in the Explanatory Report to the
Convention.* It can be observed that that a parent who purposely removes
the child attempts to alter the jurisdictional factor in a custody dispute.”
This was to be remedied by way of setting the seal on prompt return of
the child. So, the Convention is primarily concerned with determining
which forum would be appropriate to hear the case, as embodied through
the provisions of Articles 16 and 19 of its text. It can also be seen that
the place that the child is accustomed to will have the proper cultural and
moral environment for the growth and development, due to his or her
familiarity with those surroundings.” These are the logical reasons behind

the emphasis placed upon return of the child to the habitual residence,
which is subject to exceptions.

It is upon the abducting parent to prove the existence of custody rights in
his or her part and lack of violation of such rights of the other parent.” The
provisions under Article 13 entail that a removal by one parent may be

47. Eugenia Archetti Abdullah v. State of Kerala, 2004 SCC OnLine Ker 474 : (2005) 1
HLR 34.

48. Anil Malhotra and Ranjit Malhotra, “India, Inter-Country Parental Child Removal and
the Law” (30-9-2008) <http:/www.reunite.org/edit/files/articles/2008%20FSL%20
Contribution.pdf> accessed on 29-10-2019.

49. Danielle Bozin-Odhiambo, *“Re-Examining Habitual Residence as the Sole
Connecting Factor in Hague Convention Child Abduction Cases™ (2012) 3(1) Family
Law Review 4, 5.

50, Allison Maxim, “International Parental Child Abduction: Essential Principles of the
Hague Convention” (2012) 69(4) Bench and Bar of Minnesota 19.

51. Caroline Nicholson, “The Hague Convention on the Civil Aspects of International
Child Abduction — Pill or Placebo” (1999) 32(2) The Comparative and International
Law Journal of Southern Africa 235,

52. Susan Mackie, “Procedural Problems in the Adjudication of International Parental
Child Abduction Cases” (1996) 10 Temp. Int'l & Comp LJ 445.
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Protection of Children (Inter-Country Removal and Retention) Bi], upo
further recommendation by the LCI. It provides for designation of a Centr;:
authority that must handle the issues of removal of children, by overseei
the proceedings in the Courts.%® It provides that: 8

e The affected parent in a contracting nation can approach the authority
for taking steps for return of the child.*

e [t embodies the essence of Article 13 of the Hague Convention 67
* If the child is aged appropriately, then his or her opinion can also p,
taken into account.®®

e Specific authorities can be appointed for collecting details about the
habitual residence and the removal.®’

* A decree for return of the child can be accompanied by an order
for the abducting parent to pay the cost of the child’s return to the

habitual residence.”

* Upon request, the High Court can pass an interim order for the benefit
of the child.”!

e These provisions will ensure the welfare of the child and aid in
smooth handling of issues in the family, which is necessary for
healthy mentality of the child.”

11. CONCLUSION

International parental abduction of children violates a child’s right to
development. While it is true that the need for prompt return of the abducted
child can be subject to controversy, it is vital for India to accede to the said
Convention and enacting a legislation in respect of the same so that the issue
of international parental child abduction can be taken note of and addressed
in an efficacious manner. It must incorporate aspects of relocation and ill

65.

66.
67,
68,
69.
70.
7.
72

Law Commission of India, the Protection of Children (Inter-Country Removal and
Retention) Bill, (No. 263, 2016).

Ihid, S. 8(1),

Ibid, 8. 17,

1bid, 8. 17(2).

Ibid, S. 20(2).

Ibid., S, 21,

Ibid., Ch, 5,

Sumedha Nagpal v. State of Delhi, 2000 SCC OnLine Del 14.
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treatment of the child in her home country” The formulation of Article
13 of the Convention adopted in Japan is noteworthy in this respect. The
judiciary, while interpreting such cases, must scrutinise all the external
factors surrounding the issue, such as the drawbacks involved if the child
were to return to the habitual residence.”

If India becomes a party to that Convention, then international principles
as well as the postulate of protection of the child’s best interest will prevail.
This can be perceived in consonance with the existing law on custody
rights. The reasons for wrongful removal must also be incorporated, for
the protection of the right to health, education and livelihood guaranteed to
children in India. These are a part of the Fundamental Rights under Part III
of the Constitution and hence it is the duty of the State to ensure that these
are not violated and if breached, must be remedied.” Children are the torch
bearers of a nation and it is important to guarantee a safe environment for
their growth and development, which must be backed by law.

73. US House Committee on Foreign Affairs, Hope Deferred: Securing Enforcement of the
Goldman Act to Return Abducted American Children (14-7-2016) <http://docs.house.
gov/meetings/FA/FA16/20160714/105221/HHRG-114-FAi6-Wstate-AbbiR20160714.
pdf> accessed on 29-10-2019.

74. Act for Implementation of Convention on the Civil Aspects of International Child
fxbduction (the Implementation Act) 2013 (Japan) Art. 38(1)(4); Colin P. A. Jones,

Towards an ‘Asian’ Child Abduction Treaty? Some Observations on Singapore and

i%};gr)l 2J;)ining the Hague Convention” (Working Paper No. 31, Asian Law Institute,

75. Constitution of India, 1950, Arts. 21, 23, 24.
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Indian juvenile J s The enactment of Juvenile Justice Act, 209 ;.
of juvenile delinquents. mphasis on reformation and reintegrqt,, Oa

_ i itself as it laid € ] :
’r}!,llesitt(;fcz’e i;nc;:;iit with law back into the society which was symboljc of the
}aitcthat society had come 10 understand that the psychology and the ability

of a child to make informed decisions is completely different from that of g
dult and therefore it would be unreasonable to place the child and an 44y,
. cedural loopholes in the system coming 1o g,

on the same pedestal. With pro ) 1o : ) '
forefront in the recent times, pre-adjudication diversion is a better optioy

tackle social stigmatisation and risk of recidivism by focusing on providing
individualised treatment and encourages community participation in helping
the child to unlearn delinquent behavior and eliminate the negative impact of

institutionalisation.

The diverse programs are tailored to suit the specific needs of a juvenile
delinquent by taking into account the socio-economic variables. Diversion is
not a process which seeks to undermine the constitutional rights of a child
rather it seeks to avoid unnecessary imposition of social control over the child
and assist him in realising his innate potential and accommodating 1o the
established societal norms.

Keywords: Pre-adjudication Diversion, Social Stigmatisation, Recidivism,
Individualised Treatment, Community Participation.

1. INTRODUCTION

The development of a comprehensive juvenile justice system in India Owef
a lot to Babington Macaulay who is responsible behind formulation of the
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Indian Penal Code of 1860, which has stood the test of time and is still
revered to as a progressive piece of legislation of its time; and which included
provisions' for protection of children from being held criminally liable
owing to their lack of maturity to comprehend the nature and ramifications
of their actions, which started the trend of differential treatment being
meted out to juvenile offenders by placing them on a different footing than
the adult criminals. Further, when India ratified the Convention on the
Rights of Child (CRC)? in the year 1992 it ensured the strengthening of
children-oriented legislations in India whose major contribution was that
it provided for a uniform age of maturity for both boys and girls which is
legally recognised in many other countries.

Juvenile justice system in India has a dual role of looking after the “Children
in need of care and protection™ and working towards the reintegration of
a “child in conflict with law™ into the society by subjecting the child to
the critical supervision and reformative training provided in correctional
homes® which are provided statutory recognition but is afforded the
status of last resort after all other options of reforming the juvenile are
extinguished.®

In the last few years, following the Nirbhaya rape case’ the morality of the
entire nation took precedence over legal logic leading to the amendment
in Juvenile Justice Act creating a separate category for the juveniles aged
16-18 years who have accused of or found to have committed heinous
crimes.®?

Of the diverse holistic principles recognised for ensuring all round
development and creation of a conducive enabling environment which
would help the child develop a unique identity and ensure his/her welfare,’
one of the most interesting principles is the “Principle of Diversion” which
if given the required attention would lead to low risk of a child becoming

—

Indian Penal Code, 1860, Ss. 82, 83.

UNHRC, Convention on the Rights of the Child, <https:/www.ohchr.org/en/
professional-interest/pages/crc.-aspx> (accessed on 11-9-2019).

The Juvenile Justice (Care and Protection of Children) Act, 2015, S. 2(14).

Ibid, S. 2(13).

Ibid, S. 2(14).

Ibid, S. 18(1)(g).

State v, Ram Singh, 2014 SCC OnLine Del 1138,

Ibid (n 3), S. 15(1),

Ibid (n 3), 8. 3,
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a hardened criminal by subjecting him to an alternative more constructiye
system rather than subjecting him to the formalistic court procedures.'?

2. THEORETICAL FOUNDATIONS

The reason for evolvement of a different jurisprude.nce. and system
altogether for dealing with juvenile delinquenFs was realisation of the fact
that the psychology of children is altogether different than that qf an adult
individual who is mature enough to weigh the pros and cons of his conduct
and make informed decisions. One of the theoretical bases of this concept is
labelling theory which believes that deviance is not a behavioral tfait rather
it is the product of the interaction between the offender t':he- reaction of the
general mass towards the crime.! No person is a born <':r1m1na1. The social
stigma involved in being subjected to the justice delivery process often
leads to the first time offender inclining towards the deviant subculture as
the social institutions label him as unfit of being a part of the mainstream
society and the society at large is unforgiving of his actions making it
difficult for him to once again adjust and be a respected member of the

community.

The age factor has always been in the eye of the storm, which juvenile
system has become in India. Angst and hatred aside towards those involved
in heinous crime, the legal fraternity has questioned the lowering of the age
of juvenile with respect to heinous offences.'* Boys and girls since a very
young age are taught to behave in a certain way. Our behavior is gendered.
If the entire socialisation process ceases to be gender-biased the natural
experiences of children can teach them about inequalities persistent in the
society. In India, the mental capacities got recognition way back in 1860."
The basis of fixing the age of juveniles at 18 years is of the Convention on
the Rights of Child." The age of understanding at 18 years was decided
upon after much deliberations taking into account scientific data and not
only the physical and mental growth of a child but his maturity must also be
assessed while holding the child criminally responsible. The Committee on
Rights of Child strongly recommends that State Parties who set a minimum

10, Ibid (n 3), S. 3(14).

11, “The l..ab‘clling Theory of Crime” <ht(ps://rcvisesociology.com/?.o16/08/20/1abe“i“g‘
theory-crime-deviance/> nccessed on 27-9-2019.
12. 1hid (n 8),

13. Ihid (n 1),
14. Convention on the Rights of Child, Art. 1 (adopted on 20-11-1989) 1577 UNTS 3.

A
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age of criminal responsibility that does not allow, by way of exception, the
use of a lower age.”

Broinslaw Kasper Malinowski, a famed athroleogist understood-the basis
of deviance during his study of the Trobriand Islands. He was privy to an
unfortunate incident in which he attended the funer‘al (?f a young boy who
committed suicide when he was subjected to public rlqlculg and outrage
for having broken the rules of exogamy with his partner in crime being the
maternal cousin (daughter of his mother’s cousin). Malinowski discovered
that if such incidents are kept discreet then public opinion is less harsh but
if such affair is disclosed and a scandal is stirred up then public ostracism
s inevitable amongst the population in Trobriand Islands.'

This makes it evident that societal treatment of deviants of the fixed societal
norms is one of the driving forces behind recidivism which is a constant
irrespective of cultural differences in different communities.

Critics of the institutionalisation of children in conflict with law believe
that interaction with children of different age groups and different levels
of maturity in the correctional homes would do more harm than good
for a child which is based on the differential association theory which is
still appreciated because of strong empirical research which is premised
around the notion that criminal behavior is learned in communication with
other people mostly in intimate groups- includes learning of techniques
to commit crime which can range from simple tricks known to all the
members in the society to highly specialised skills and a specific direction
is given to the motives and attitudes to conform with the societal norms or
divert away from these rules.”” A study conducted assessing the inmates
of Ghana Borstal Institute on the basis of number of days in a week they
used to visit their friends, the number of times in a day such visitations
took place and the length of time for which these visits lasted all of which

15, General Comment No. 24 (201), replacing General Comment No. 10 (2007), Children’s
Rights in Juvenile Justice (CRC/C/GC/24) 35 <https:/www.ohchr.org/Documents/
HRBodies/CRC/GC24/General Comment24.pdf> accessed on 12-1-2019.

16, Karl Thompson, “The Labelling Theory of Crime”, <https://www.google.com/amp/s/
rlzvg;csociology.com/-ml6/08/20/lubelling-theory-crimc—deviance/an\pb accessed on

-9-2019.

17. Ross L. Matseuda, “Crime and Delinquency: The Current State of Differential

Association Theory”, Vol. 34 (Sage Publications, July 1988).
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revealed that multiple visitations to delinquent (friends and other Peer
increases the process of acquiring delinquent skills.'® )

3. JUVENILE DIVERSION

Juvenile Diversion advocates for pre-adjudication treatment to be rendey, q
to a juvenile delinquent in order to prevent association with the Criming)
legal system. Pre-trial diversion is a formal procedure which is authorigeq
by legislation, court rule or by informal prosecutorial consent, whereby
persons accused of certain criminal offenses and who fulfill certain pre.
established criteria have their prosecution set aside and are placed iy q

community-rehabilitation program.”

The Federal Office of Juvenile Delinquency and Prevention (OJJDp)
has recommended six main components of juvenile diversion.? Pre.
adjudication diversion can take place at any point starting from the moment
when the juvenile delinquent comes into contact with the formal system
(i.e. interaction with the police) till the time he is produced before the
appropriate authority for adjudication but it has to be prior to the sentencing.

As per the existing system in India, it is feasible to give pre-adjudication
diversion responsibility to the existing authorities- special juvenile police
unit? or the designated child welfare police officers who are entrusted with
the task of producing the child before the Juvenile Justice Board (JJB) after

the child is apprehended.?

Juvenile diversion programs can be effective for a wide range of youth
like first-time offenders and those who have committed petty offences
like theft of property of negligible or less value, snatching, addiction to
drugs, underage drinking, offences affecting public tranquility like rioting,
affray which can be resolved without subjecting the child in conflict with
law without subjecting the child to the rigors of court system. Diversion
programs are carefully planned out taking into consideration criteria
like age, kind of offence, social and economic status, place of residence,

18. Thomas Antwi Bosiakoh and Paul K. Andoh, “Differential Association Theory and
Juvenile Delinquency in Ghana’s Capital City - Accra: The Case of Ghana Borsta
Institute” <http:/www.academicjournals.org/ijsa> accessed on 12-9-2019.

19. “Pretrial Diversion from the Criminal Process” (1974) 83 Yale LJ 827, 827, <h
digitalcommons.law-yale.edu/ylj/vol83/iss4/6> accessed on 12-9-2019. 1

20. S’Lee Arthur Hinshaw 11, “Juvenile Diversion: An Alternative to Juvenile Court
<https:/scholarship.law.-missouri.edu/jdr/vol1993/iss2/3> accessed on 12-9-2019.

21. Ibid (n 3), S. 2(55).

22. Ibid (n 3), Ss. 3 and 10(1).
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educational background, behavioral patterns, habits of the juvenile, analysis
of the causes which propelled the juvenile to the commit the crime as well
as an assessment of risk factors so as to ensure that the desired outcome is

achieved.

The nature and goal of the different strategies employed depends on the
point of intervention and the kind of service a program seeks to provide like
programs based on the popular Risk- Need-Responsibility Model?* which
concentrates on the risk of re-offending, criminogenic needs and the ability
of the offender to be able to harness his abilities for constructive purposes.

The diversion can take place in specialised institutions (ex-teen courts,
mental health courts) or in a much more informal setup (ex-community).

The different types of diversion programs can be broadly categorised into
informal and formal programs. Informal programs mostly emphasise on
warning the juvenile delinquent of the dire consequences he would face
if he does not mend his ways or resorts back to anti-social behavior and
allows the involvement of parents in the process of correction.

Formal programs occur after a juvenile is arrested and involves a justice
element and a service element ranging from surveillance to participating in
an intervention program.?*

In India, children’s amenability for reforms and anti-coercive methods was
first recognised in Reformatory Schools Act, 1897.2° There are, indeed,
instances in which children between the age group of 16 to 18 may have
developed criminal propensities, which makes it difficult to reintegrate
them back into the mainstream society but such examples are not of huge
propensities so as to promote a change in the thinking process as it is always
better to try and reform the child in conflict with law than allow him to
develop into a hardened criminal. The early reformers did not agree with
the adult criminal procedures and penalties being imposed on children who
were guilty of offenses and were against putting of children behind bars
with hardened criminals. They were of the opinion that the society’s role
is not restricted to finding out whether the child is “guilty or innocent” but
goes much beyond that to find out how the child went on to become this and
what best can be done in the interest of the child and in the interest of the
State 80 as to save the child from a downward spiraling path.*® American

2% Dwtenlly Pders
%5. Reformatory Schools Act, 1897, S. 8(1).
6. Salil Bali v, Union of India, (2013) 7 SCC 705, 63.
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4. TYPES OF PROGRAMS

1. Community Service - The first community service order was made by
the Nottingham Crown Court in the year 1973 with respect to a cannabis
supplier.?! Since then it has evolved into a positive sanction which has the
potential to reduce the rates of incarceration. Community service makes
the juveniles feel that they are also a part of the community and helps then
awakex} to their skills/talents which they were not previously aware of
they did not have adequate opportunity to showcase their potential. Al
community services whether voluntary or mandated allows its participal®

; anding about how to go about making construct!

27, Gault, In re, 1967 ¢ b
28. Ibid, (26), 67 SCC Online US SC 106 : 18 L Ed 2d 527 : 387 US 1 (1967

29. Ibid, (57)
30. Ibid, (41),
31. Ibid,, (55),
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changes, from meaningful relationships without compromising a sense of
individual self-worth.*

Clark County, in Washington has started an initiative which is referred to as
the “restorative community service” which includes making the offenders
get involved in such activities which would enable them to fe;el thg sense of
accountability for what they have done and try to make things right with
the victims and community by providing their work services.”

In the case of Kent v. United States, the Supreme Court gave the hint of a
change in the mindset which prevailed while dealing with juveniles stating
that the child receives the worse of both worlds neither does he gets the
protections reserved only for adult criminals nor does he rece.ives the care !
and protection meant for children** The profiles of juveniles engaged
in community programs vividly illustrates a wide variety of family and
environmental risk factors like poor parent-child relationship, lack of

affection, sexual abuse, violence, etc.”

2. Juvenile Probation - In San Francisco, there is a provision of sending
the juvenile delinquent home but he has to remain under the supervision of
an authorised probation officer who would regularly communicate with the

child.

Another interesting feature which has been incorporated in the Juvenile
Justice system of San Francisco is that they arrange for a Juvenile
Advisory Council (JAC) Probation Orientation which is conducted by those
youngsters who have successfully completed their probation program.®

In July 2017, the National Council of Juvenile and Family Court Judges
(NCJFCJ) adopted a resolution to develop juvenile justice probation
services and recognises that a developmental approach is needed to
recognise a youth’s incomplete brain development and their heightened
sensitivity to rewards and psychosocial immaturity.”’

3. Youth Aid Panels - These panels consist of members of the community
who look into the matter of the juvenile delinquent’s lack of conformity with
the norms of the society and try to bridge the gap between the delinquent
and the concerned social control mechanisms. This program helps the
juveniles who have successfully completed the program learn personal

37. “Juvenile Probation Needs to Join 21lst Century with Developmental Approach”
<https//: jjie.org/2018/05/07/juvenile-probation-needs-to-join-21st-century-with-
developmental-approach> accessed on 28-10-2019.
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4. Juvenile Mental Health Courts - There is an iqcreasing awar_eness
n;w that many of the juvenile offenders have serious mental health jssyeg
which needs prompt and strategic redressal. Juv;mle;nexllltal health courts
are a step forward in this direction as t.he}.' try to identify the psych010g19a1,
educational and social needs of the. 1nd1v1dgal. Yogth foendgr suffering
from mental issues need to reside in a setting which is not in the least
bit restrictive and the treatment should be so structured so as to ca.ter
to an individual’s needs and must be culturally approppate taking
into consideration factors like gender, age, sexual orientations, family
background, religion, ethnicity, personal preferences, etc.”

Many juvenile offenders suffering from untreated mental health i'ssgcs find
it hard to cope with the traditional juvenile justice setup as it is just t‘he
opposite of what they need the most as many a times we do not realise
that the child is undergoing through a mental trauma because we are
rushed in our approach to mete out the punishment rather than caring to
understand the offender’s psyche. In legal setups we hardly do appreciate
inter-disciplinary interventions so as to expand our knowledge base. The
society is always dynamic so is crime which is ever changing and the

38. Youth Aid Panel Program, “Montgomery County Pennsylvania” <https://WWW

montcopa.org/164/Youth-Aid-Panel> accessed on 28-10-2019.
39. Ibid. (n 22).
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reasons behind doing crime is more myriad than we can think of and goes
peyond motive-means-opportunity.

5. INCLUSION OF DIVERSION IN INDIAN
JUVENILE JUSTICE SYSTEM

There has been a marked improvement in the juvenile justice system in the
recent times with the most important development being the constitution of
Juvenile Justice Boards*® and establishment of special correctional homes*
which allow for custodial reformation. The issue which we need to ponder
about is the procedural shortcomings in the functioning of juvenile justice
boards- whether it caters to the individual needs of each juvenile delinquent
and whether it focuses on the psychological aspect (the mentality and
behavioral analysis of the juvenile) prior to sentencing. Maturity of a child
has always been the bone of contention in the juvenile system more so now
considering the current atmosphere prevailing all over the world where
technological boom has led to a tectonic shift in the pace at which a child’s

mind used to evolve.

There is lack of scrutiny with respect to the kind of treatment meted
out or activities the juvenile delinquents are made to indulge in the
correctional homes. The time period for which juveniles are kept in
such institutions raises the doubt whether such limited time is sufficient
enough to understand an individual’s mannerisms and the circumstances
or perception which led him to commit such crime and help him undergo a
radical change in his outlook and attitude. Juvenile diversion would ensure
the active involvement of all the stakeholders (especially the community),
something which is lacking in India and is needed as the community is not
always forgiving and is hostile in its approach which makes it difficult for

the child to start his life afresh.

Considering that even though we have a satisfactory legislation in place
which does provides for variegated alternatives to institutionalisation
method we struggle to get rid of the old school ways. We do have enough
instances of how wrong can institutionalisation of young perpetrators
be which is evident from the Supreme Court’s pronouncement in the
Sampurna Behura v. Union of India® in which the writ petition revealed
horrendous conditions in correctional homes for children across the country

40, Ibid, (n 3), S, 4(1),
41, Ibid,

42. (2011) 9 SCC 801,
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illustrating how the spirit of Article 21 of Indian Constitution is dowy, in
the dumps. The judgment is highly welcome especially now while Indi
is ushering into a new era with fast track courts and other methodolog
being adopted when it comes to juvenile justice as there is a paradigm shify
in our thought process especially after the Delhi gang rape incident. The
question which not only legal academicians and people involved ip law
filed but everyone needs to ask how far is it justified to further make the
whole punishment system rigid when we have had no substantial benef;
yield out of it or do we need to approach this problem from a differens
perspective altogether and as a society try to bring about a change as tp,
judgment does indicates towards it that the involvement of people frop
the society is indeed necessary so as to make the most important aspec
of all this entire system that is to successfully rehabilitate the offender
much smoother and less tormenting for the juvenile. Law system is very
much in need of collaboration with experts in other related disciplines like-
social-psychology, doctors, psychiatrists, behavioral analysts who can help
Judges and others involved in the formal setup understand things from a
multifaceted perspective.

The role of JJB should be dynamic and proactive enough so that it can in
collaboration with social organisations and other correctional authorities
(police officers and probation officers) augment resources and channelise
the resources to chalk out practical programs which would prevent the
child from being put through the rigors of the court system, train concerned
personnel in the ways they should deal with a child, monitor the progress
of the child and even after successful completion of the reformation process
ensure that the child is able to lead his life normally as he did prior to the
occurrence of the crime.

In India we follow the due process model in which the criminal justice
system is viewed as an obstacle race course and each stage is so designed
so as to create hurdles to carry the case from one stage to another as the
goal is always to protect the rights of the accused (a person is presumed to
be innocent until his guilt is proven beyond reasonable doubt). The values
emphasised in this model is reliability (minimising the chances to commit
errors) and it criticises the informal and non-adjudicatory fact-finding
methods believing that it carries with it a strong likelihood of errors. One of
the criticisms of juvenile diversion programs is the due process problems. In
order to avoid this problem, it is imperative that diversion should be viewed
as not having been created so as to circumvent the constitutional rights of
the juvenile. When a youth is subjected to diversion program the juvenile’s
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acceptance of the program needs to be voluntary and not compromised by
coercion, undue influence, fraud or misrepresentation. To start with, the
juvenile must not be compelled to admit his guilt so as to be able to enter
and participate in the juvenile diversion programs and at any stage of the
diversion process, the juvenile must have the right to return back to the
formalistic court system for a hearing. The juvenile must be made aware
of all his rights and must be able to exercise such rights without being
in a disadvantageous position for having opted for the juvenile diversion
program in the first place. The juvenile must also be given the right to
consult a lawyer of his choice prior to deciding and weighing out all his
options so that he can make an informed choice. The juvenile also has the

right against self-incrimination.

It is also imperative that the juvenile be informed about the advantages
of the diversion program and that he would after successful completion
of the program be given the chance of a fresh start with all his records
being erased. Confidentiality needs to be maintained at all times during the
juvenile diversion program being carried out. Anything which the juvenile
confides in to the lawyer, counselor, volunteer, social activist, a member/
members of the community or any other person he comes across during the
juvenile diversion program shall not be admissible against the juvenile at
a later stage in the court if the juvenile opts for an adjudicatory hearing in

the future.

In India, not only do we need the inquisitiveness to try out this alternative
but indeed we are in need of proper infrastructure and more budgetary
allocation to be made in regard to improve and increase the manpower for
an effective juvenile justice system to be operative so that the courts are
less burdened (decentralisation of the work load), the legal expenses which
indeed in India are high can be cut and moreover the time limit in which
such disputes involving juveniles becomes less rather than allowing a case
to drag for years in a court.

6. CONCLUSION

The angst of the society after the Nirbhaya rape led the lawmakers to take
the extreme step of amending the JJ Act to include the provision of trying
juvenile delinquents who are 16 years of age or above as adult criminals
for heinous crimes. The issue of administrational failure got overshadowed
in all the hype about giving a death sentence to the juvenile involved in
the matter which led to less accountability on the part of the authorities
whose function it was to ensure proper implementation of juvenile justice.

-
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On the flip side, all of this made us question the working of correctiong)
homes and whether there should be non-institutional dispositional
alternatives employed in order to deal with juvenile delinquents. Befor,
the implementation of juvenile diversion programs in the Indian Context,
the lawmakers have to keep in mind that our criminal justice system i
based on the “Due Process” model which upholds the constitutional righgg
of the accused religiously and in keeping with this they need to ensyre
such programs are fitted within the well-defined ambits of the Indiap
Constitution. The concept of juvenile justice system has come to a full circle
in the sense that Juvenile Courts were established to divert children from
adult criminal justice system and now even efforts are made to completely
divert children from the entire court system through juvenile diversion
programs. Diversion programs would prove beneficial in reforming youths
whose misbehavior does not cross the threshold of amounting to an act
involving moral turpitude but whether such programs would have a positive
impact on delinquents of 16 years of age or above who are now a separate
category altogether is worth giving a thought and working towards. We
owe it to the future generation, the youth to provide them with a world
in which there are endless opportunities for them to explore and choose
their path so that they can make a mark and leave their legacy behind and
juvenile diversion is one big step in this direction.

4

Scanned with ACE Scanner



MIGRATION: CHILDREN, LEAVING
AND LIVING IN TURMOIL

—Upasana Acharya*

ABSTRACT

Children have migrated since decades in order to escape conflict and
persecution at home; to leave behind destitution and follow the path of a
possibly brighter future. Today, children being a major part of the population
of our country, the rights regarding child migration should be taken into
serious consideration. They will likely be increasingly affected in coming
decades as a result of globalisation, socioeconomic alterations and climate
change. This review provides for a relevant framework to protect young
migrants and outlines the limitations of the established policies. It suggests
for the betterment in the status of protection of the child irrespective of their
legal status. The paper also reviews multi-level risk factors pertinent to
sexual abuse/exploitation of children along the process of migration, while
acknowledging and critiquing the inter-State policies that govern the present
rights of the child. The policies for a migrant child need to operationalise
the rights and entitlements envisioned by international human rights law. The
regional law should be in consonance with a set standard of fundamental laws
at the global level, further taking into consideration the setbacks of the nation,
the rights of the child during migration and at all times, needs to be reviewed

constantly while seeking increasing benefits for the child.

Keywords: Migration, Child Trafficking, Sexual Exploitation, Rights of
Migrants, Education, Child Protection Systems.

1. INTRODUCTION

Thousands of minors are recorded to be engaged in the unorganised sector,
at no constant wage rate, working for unreasonable hours, in substandard
working atmosphere. Statistically, child migrants (below 19) accounted for

* Upasana Acharya is a student of Kalinga Institute of Industrial Technology (KIIT)
Deemed to be University, Bhubaneswar, QOdisha.

109

Scanned with ACE Scanner

|
1
|
!



§ OF THE CHILD
JOURNAL ON RIGHT Vol, 5

110
i d 5.9 of the total :

; t population an ; POpulat
Otal();];liigagy‘ The estimated to{al 'mtern.al migfatiloo
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including all ages, 1
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Ogsggif:al qualifications does the youth land an opportunity which would |
‘ze favourable according to their reql'lire'ments.,. Ina 2(}))13 stu((iiy conducteg
by ILO (International labour organisation), 1t was 0 fselrl‘-lled that 47 b
cent of children (between ages 6-14) and 68 per cent of children (betye -
ages 15-17) were working as

bonded labours.” The destinations, howeye,
of migrating or trafficked chi

ldren varied considerably, they usually were |
either the trade sectors or adverse sections with an abundant economy
which are unsuitable even for adults to work 1n.

According to the 2013 census, it was record'ed that out of the 63 milljop
child migrants, 30 million were female. While the grounds for migration
were stated as either educational or business oriented, a startling 129,183
females between the ages 10-14 had migrated after marriage and the
legal age for wedlock in India is 18 years for women. Further, women
trafficking poses an integral threat to the nation as the statistics released
by the Ministry of Women and Children Development conclude that 19,
223 women and children were trafficked with the highest in the state of
West Bengal.> Women/children trafficking for the purpose of sex or forced
labour remains the general intent behind overall human trafficking, making
it the third largest organised crime globally. Lured by a fulfilling lifestyle
impeded by poverty and uneven opportunities in the rural areas, victims
fall prey to this staged crime.

L. UN, Department of Economic and Social A ffairs (UN DESA, 2019).
. International Labour Organization, Child Migration, Child Trafficking and Child
L'abour in India. (ILO, 2013). ,
1 f:;lri?ovj/%“’ “Almost 20,000 Women and Children Trafficked in India in 2016
childprs' .www'reut‘?rs',Cor_“/‘f‘rticle/us-india-trafficking/alrnost-ZO000-Women'and'
en trafﬁcked-1n-md1a-1n-2016-idUSKBN16G29G> accessed on 14-05-2020

Scanned with ACE Scanner



2020 MIGRATION: CHILDREN, LEAVING AND LIVING IN TURMOIL 11

Child migration makes one vulnerable, even enduring serious threats due
to economic drawbacks in one’s case. While the right of the child strives to
protect them, it is inadequate to the amount of exploitation on the part of the
child. Female child being the most vulnerable to exploitation that are often
trafficked for the purpose of commercial sex. The destinations of the work
sites have an almost 90 per cent lack of access to ICDS (Integrated child
development services), 80 per cent of the children migrating have no access
to education and additionally 40 per cent are engaged in labour.* Child
migration for any of the above purposes and in the given circumstances
pose a serious threat to the rights of the child.

2. DIFFERENT SCENARIOS THAT RESULT IN CHILD MIGRATION

Child migration is a resultant outcome of three cases-based scenarios,
where — The children migrates along with their parents/guardian, migrating
alone or are left behind due to migration. In the first scenario, the child is
accompanied by a legal guardian who ought to take care of them and protect
their rights. However, the rates of exploitations have only decreased rather
than diminishing while being accompanied by a guardian, the 2013 ILO
report attested that 53 per cent of the children who migrated with adults,
were victims to trafficking. For the child to have proper education at the
intended destination, the adult has to make sure that all the arrangements
for the same has been made prior to the migration. The failure in the
required arrangements will make the child prone to labour or unorganised
sector related works. In the second scenario, the child is migrating
independently, usually in the case as a student. However, the chances
of exploitations are excessive here, as the child is subject to additional
vulnerability. These children are deprived of support from their families in
an unfamiliar environment and being unaware of their rights makes them
even more prone to the vulnerabilities. Usually, these minors are sent off
or have chosen to be unaccompanied on their way to work and usually for
the purpose of sending remittance back home, while additionally balancing
education and work together, inducing an immense amount of unjustified
pressure and obligation upon the minor and lastly, when the adults of the
family have migrated leaving behind a minor. The minor or a minor along

4. Selim Iltus, “Realities of Life for Children of Seasonal Migrant Workers™ (Bernard
van Leer Foundation, 2013),
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with a person is left behind; usually an older sibling WO.ul('i have an ungy,
burden to take care of themselves and their left behind siblings.’

2.1 Status of Illegal Immigrants that are either
Detained or Left Behind:

Recently, there was a release of the final citizenship list that rendereq 5
significant amount of people homeless in Assam on the basis of the
government’s move to detect illegal immigrants who are now excludeq
from the acquiring citizenship through birth, registration or naturalisation
provision. An immigrant is a foreign citizen who has entered the country
without a valid passport or travel document or one prescribed for a period
of time and that has expired.® Hence, there is no provision to grant legal
status or citizenship to the migrants or their children. India does not
support the system of permanent citizenship or green cards contrary to
that of the United States and it grants only the Indian origins to sustain a
livelihood on the permanent basis through the OCI (Oversees citizenship
of India) program.” Therefore, there is no evidence that India provides a
residency permit or visa to illegal migrants and their children. This poses a
grave threat to the legal rights especially of the children who have acquired
citizenship by birth in India and are now left behind by their parents who
would technically reside in the detention centres. The children left behind
would not always necessarily have an adult to accompany them and there
might be further vulnerability towards additional exploitation apart from

forced labour or trafficking.

Assam is now in the brink of a probable crisis affecting lives of generations
to come which would only lead to loss of liberty of a large number of
people losing their basic rights. In the midst of a remote area in north-east
lie detention camps that would hold over 15 lakhs including a significant
number of children. As mandated by the Government of Assam, there are
provisions of special treatment targeting women and children and admitting
children in nearby schools is one such educational provision. While, 2
group of National Human Rights Commission who visited the camps stated
that the detainees were restrained even from enjoying the basic rights of

5. India Migration Now, “Children on the Move: 63 Million Migrants in India are
Children” (Medium, 2019).

6. Citizenship Act, 1955, S. 2(1)().

7. Press Release, Government of India, Cabinet, Cabinet Approves Grant of Permanent
Residency Status to Foreign Investors (2016).

o
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a convicted prisoner and a few over 900 immigrants were detained in
the Assam jails. The government of Assam denies to address the current
situation.! Whether a child is accompanied or alone by themselves, who
are placed in any detention centre around the globe, the critical categories
of legal provisions ensured to children should include, firstly, access to
relief during a fair trial, secondly, detention in the most humane conditions
possible and lastly, legal representation in their immigration proceedings.
The child should in all manner have humanitarian assistance and protection

that they require.

3. CHILD TRAFFICKING DUE TO MIGRATION

The number of children migrating has drastically risen at an alarming rate
since the past decade and there is enough evidence that a large proportion
undergoes sexual or gender based exploitations on their journey. Child
Trafficking® is one such transgression, that refers to a complex set of
interrelated activities that involves migration and exploitation. Prima facie
the international as well as the internal legislations induce criminalisation
to those who perpetrate trafficking. The subsequent concerns involve legal
provisions that protect the trafficked and that they are not personalised for

such irregular entry.

The UN Convention against Transnational Organised Crime (Palermo
Convention) in the 2000,'° agreed on the definition and the subsequent
protocol to protect and prevent trafficking for women and children. The
Trafficking Protocol" defines the act of trafficking as engaging and
conveyance of a child for the purpose of abusing, either in or outside the
territory. Although the element of coercion sets grounds for arbitrariness
here as there would be no valid expression or implication of consent in
the case of a minor. Further there is no sexual exploitation mentioned, the

8. Reauters, “Assam NRC: Workers at India’s First Detention Camp for Illegal Migrants
might End Up There” (India Today, 2019).

9. Bhabha, “Independent Children, Inconsistent Adults: International Child Migration
and the Legal Framework”, 7.

10. UNGA,United Nations Convention Against Transnational Organized Crime (Palermo
Convention,2000),

11. UNGA, Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially
Women and Children, Supplementing the UN Convention Against Transnational
Organized Crime (Trafficking Protocol, 2000).

-l
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term “forced movement” will cover both sexual and forced labour witp;,
its ambit,

There are universally applicable human rights treaties and laws Protecting
the specific groups of young migrants and victims of child labour. Theg,
international treaties should be at par with the reglopal or the interpg
laws of the nation. A child migrant is guaranteed rights preserveq i,
three UN agreements, them being implemented and applicable to 4
irrespective of nationality or status of law in the terlrltory and thep,
being: Firstly, the Universal Declaration of Human R{ghts (UDHR),2
secondly, the International Covenant on Economic, Social and Cultyrg)
Rights (ICESCR)" and lastly the International Covenant on Civil apq
Political Rights (ICCPR).* The ICCPR accords rights of liberty to move
and privilege to choose their residence but only to people who are legally
within the territory. The UDHR likewise does not permit “right to migrate »
However, preserving the right to movement and residence within the
borders of any State and the person’s right to leave a country. The ICCPR
allows exceptions to this only in the matters concerning security of the
nations or public orders.

The Convention on the Rights of the Child (CRC) is the most extensive
collection of international legal standards for the protection of the
humanitarian rights of children. CRC strengthens the protective impact of
human rights for children through a structure that details the obligations to
be placed under scrutiny by its supervising treaty body, the Committee on
the Rights of the Child. In 2002, the CRC receives power from protocols
on the involvement of children in armed conflict and child prostitution and
sexual exploitation in any form for commercial sex (Protocol on Sale of
Children).”

3.1 Fundamental Rights of Child Migrants

The Convention on the Rights of the Child (CRC) identifies the four major
principles for the protection of the Fundamental Rights of the child.

12, UNGA, Universal Declaration of Human Rights (UDHR, 1948).

13. &ng‘;giA, International Covenant on Economic, Social and Cultural Rights (ICESCR’
966),

14. UNGA, International Covenant on Civil and Political Rights (ICCPR, 1966).

15. 1C3RC Committee, the Rights of All Children in the Context of International Migration

"
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Firstly, discrimination against no child. The government has to make sure
that within their jurisdiction the rights of every child are ensured, there
should be no discrimination in any case of child migrants, child refugees, or
any form of gender-based or religion-based discriminations.® Exploitation
can be subjected to either genders, so there should be equal rights of both
male and female child in order to be protected from abuse in any form.

Secondly, the best interest of the child should prevail. The child’s interest
should inherently be the prime objective behind every action that involves
the Fundamental Rights involving the child."” The interest should be taken
into consideration during the entire process of displacement and possible
mistreatments be avoided to the greatest extent. The best interest of child
also includes the sexual orientation of the child and there should be no
gender-based discrimination regarding the same. The child in the process
has all the rights to identify themselves as per their interest without any
possible hindrance in the process.

The UN High Commissioner for Refugees (UNHCR) in its 2008
Guidelines, mentioned that there should be limited guidance on how to
carry along the principle of best interest, therefore, it is the freedom of
the regional government to devise subjective laws that would protect the
best interest of the child.!”® The right to acquire any nationality is also an
inherent right of the child. The children left behind by parents who could
not prove the nationality, inherit the right to choose their own nationality,
although according to the citizenship provisions of India, any person born
in India will be granted citizenship by birth. However, if the child chooses
to stay in the detention camps along with their respective guardians, it
is not prohibited. The CRC does not prohibit the detention centres but
establishes that it should be the last resort and it should be for the briefest
time possible.!” The children detained there should be separated from
adults in order to protect them from any form of exploitation, but if it is for
the best interest of the child, he/she may choose to reside with the adult.
CRC however, explicitly expressed that children in need of protection are
not bound to be kept in the detention centres and rather be encouraged to
choose their place of safe residence. The protection board also encourages

16, CRC Committee, General Comment No. 6 (Unaccompanied Children), para 12.
17. Ibid, Art. 3(1).
I8. UN High Commissioner for Refugees (UNHCR), Guidelines on Determining the Best

Interests of the Child (Geneva, May 2008),
19. CRC Committee, General Comment No, 6 (Unaccompanied Children) para 61.
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the reunification of family? after a potential migration ceases or ig i
process to cease. However, if the child migration has benefitted and the
reunification will bring about reasonable risk and potential threats to the
Fundamental Rights of the child? the unification of the family should yy
be the option. Other rights of the child include the right to participation apq
the right to life and development, as enshrined in the protocols of CRC.

4. SEXUAL VIOLENCE DUE TO MIGRATION

During the process of migration, the child may come across sexual
violence, which can be classified into either sexual abuse which includeg
the forcing of the child into engaging in sexual activities whether aware
or unaware and sexual exploitation when someone performs or the child
themselves perform sexual activities in exchange for something. Migration
always does not necessarily put a child in the domain of exploitation
but rather increases the chances of a possible encounter. With migration
however there is pressure on the child at times during stages of financial
desperation and with the lack of adults the chances of sexual exploitation
might see a potential increase. The protection of the sexual rights of the
child cannot necessarily be an international program as different countries
would need their own respective programs to tackle the subjective issues
within their borders, so national government of respective countries should
ensure protection to children against sexual exploitation.?? For instance,
coordinating at a regional level with the South Asian Association for
Regional Cooperation (SAARC) endorsing the Convention on Preventing
and Combating Trafficking in Women and Children for Prostitution and the
Convention on Regional Arrangements for the Promotion of Child Welfare
in South Asia in 2002.2 The legislations pertain to prevention of child
abuse and exploitations while tacking child prostitution and maintaining
welfare. There is however a dire need of strengthening laws against sexual
violence on a regional level and especially in a country like India with high
sexual harassment rates. It would be no surprise if young people are taken
advantage of in cases of extreme poverty and children being forced into
prostitution. However, implementing a policy would face generic challenges

20. CRC, Arts. 8, 9, 10, 20.

21. Para. 27; see also Gallagher, The International Law of Migrant Smuggling, 730-731.

22. Musalo, Frydman, and Ceriani Cernadas, Childhood and Migration in Central and
North America; West, Children on the Move in South-East Asia.

23. Innocenti Research Centre, South Asia in Action: Preventing and Responding to Child
Trafficking Summary Report (Florence: UNICEF, 2008). [
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like the failure of implementation and operationalisation. Regional
Conference on Migration (RCM), a forum on child migration that includes
representatives from different parts of America, tackle the conventional
problem, with the agenda focussing mainly on three issues: migration and
development, migration policies and human rights.*®* However, human
rights of migrants in the region has gained little ground. While, the
European Union and the Council of Europe have successfully been able to
fund regional-level programs to protect children from trafficking and abuse.
End Child Prostitution, Pornography and Trafficking (ECPAT) identifies
the development of national plans of action to successfully combat sexual
exploitation for a migrating child.”

4.1 Countering Sexual Violence due to Migration Effectively

India, needs to identify the risk prone areas and provide assistance
accordingly, while bridging the information gap, some of the organisations
are using different methods across a range of technologies in order to
reach migrant children with information about the risks they could face.
The Childline India Foundation along with the government created a
telephone said for the child migrants. The service received over 23 million
calls between 20102012, 62 per cent of which were from children aged
between 11-18 and two-thirds of which were boys.?® Awareness drives away
ignorance and the more the people are to be made aware of obligations
and responsibilities, the better the outcomes would be. Community based
interactions could also help raise awareness. Education establishes a
pathway to less anomaly in the coordination of law and with children being
aware of their own rights will aid them to approach legal representatives

for justice.

Sexual exploitation and abuse of children migrating is a multifaceted issue,
and combating the issue would require addressing the proximate cause of
the same. In order for the identification of the challenges and successfully

24, Pablo Ceriani Cernadas and Marinka Yossifon, Children, Migration, and Human
Rights in Bilateral and Regional Agreements in Central and North America.

25. ECPAT International, Sexual Exploitation of Children in Southeast Asia; ECPAT
International, The Commercial Sexual Exploitation of Children in Latin America.

26. M., Temin, M.R. Montgomery, S. Engebretsen, & K.M. Barker, Girls on the Move:
Adolescent Girls and Migration in the Developing World, A Girls Count Report on
Adolescent Girls, Population Council (2013).
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preventing it, it would be necessary to highlight the possible ways
counter the problem.

= S I N NI
27,

28,

29.

VQ]. 5

() Economic Growthand Development: A cr.ucml way is the governme,,
addressing the economic cc?ntext beh1r12c71 the CO-0ccurrence o
migration and sexual exploitation of youth.?” As noted throu_ghout the
young aspirants travel to urban areas from rural areas, Whl.le 75 per
cent of the world’s poorest reside in thej ru.ral areas, making ryp,,
areas way poorer than the urban.”® Investing in government and ny,_
government initiatives to promote economic growth in rura] areag
will not only benefit youth but the overall economy of the Natiop,
And in return the migration process might come to a subsequent hgj;
where the people from rural areas do not feel the need to trave] ¢,
urban areas for better job opportunities. Organisations such as the
world bank is trying to implement government policies in the ryry]
areas while focusing mostly on women and children for profounq
improvements in rural areas to counter frequent migration.?

(i) Access to Education: The co-relation between child migration
and child labour is the lack of access of education to the children,
Ensuring quality education is fundamental for the termination of
any form of violence against the child. While the government has
formulated different methods for quality education within the
country, however the access to education is still an issue. “Access”
here would include, expenses incurred except tuition, destroyed
infrastructure or the distance between home and school, all set forth
challenges for quality education. Also, women education even though
been encouraged still faces criticisms over cultural norms. As culture
still serves a significant factor in the way for a quality education,
broadening of the mindsets of general public serves an important
purpose. Migration for quality education to urban areas is a common
occurrence, however access and cultural acceptance of education

can cease migration and in return all the possible violations against a
child.

Martin Godfrey, Youth Employment Policy in Developing and Transition Countries -
Prevention as well as Cure (Human Development Network, World Bank, 2003). '
International Labour Office, Promotion of Rural Employment for Poverty Reduction,
International Labour Conference, 97th Session (Geneva: ILO, 2008).

Loretta de Luca, Helene Sahy, Saba Joshi, and Mayra Cortes, Learning from Catalysts
of Rural Transformation (Geneva: ILO, 2013).
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(iiiy Child Protection Systems: Lately, there has been an increased
awareness regarding community-based child protection systems that
oversees the process of displacement of the child. This process would
help better implementation of child protection of the laws being
with local community groups in coordination with formal systems
of care. Child protection systems have been implemented in South
Sudan where Save the Children Alliance enabled the development \
of over 100 community-based child protection networks. The local
groups fought for the rights of children within their communities,
conducted trainings on the protection of the child, and helped in the
identification of vulnerable children that needed help.*

@(iv) Strengthening Families: With the existence of broken families it
would be tougher for a youth to hold themselves back from another
possible opportunity that would look lucrative but would not be
much of so. Family restructuring is an important process to manage
within the family the rapport that would not facilitate the migration
of the child. In other possible case scenarios, it is not impossible that
a child is forced to migrate because of violence within the family,
with the counselling of the disruptive family potent and unnecessary
migrations can be reduced.

(v) Preparing the Migrant Youth: A child is not always interested to
migrate and rather it becomes an unnecessary burden for them to
migrate. In these times, individual intervention is important when
the youth is either forced to migrate and fall into the unorganised
sector for sending remittance back home. Children should be made
aware and there should be participatory discussions regarding the
disadvantages and risks associated with migration. Most of the
children migrating are not completely aware of the exploitation they
might face in the process. If already set for migrating, a child should
be made aware of the possible employment opportunities except for
Jabour and unorganised sector and with possible educational exposure,
the youth may even land a job with a fixed salary. Connection with
the family again plays an important role in the welfare of the child.
The association with the local community and the making of new

30, M. Wessells, What are we Learning about Protecting Children in the Community?
An Inter-agency Review of the Evidence on Community-based Child Protection
Mechanisms in Humanitarian and Development Settings (London: Save the Children,
2009).
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acquaintances benefits the child as V{ell.‘ These are all the POssibje
ways to avoid exploitations when a child is displacing.

5. PROTECTION OF THE RIGHTS OF THE CHILDREN
BELONGING TO THE SPECIAL POPULATION

A significantly greater amount of protection is needed for the support of
particularly vulnerable groups, the children with disability. The people
with disability make up to 7-10 per cent of the total population of the world,
According to research, people with disability are more likely to be exploited
due to severe vulnerability as a migrant. Children with disability neeq t,
be added into the special provision programs for the protection of humap
rights of the disabled children.! And another marginalised community
is the LGBTQ community that comprises of population over 2.5 million
recorded in India. The LGBTQ community includes lesbian, gay, bisexual,
transgender, intersex and queer, often face forced migration because of
abuse or persecution from their families, which puts the community at
a high risk of possible exploitations which further requires specialised
protection for human rights.*

6. INTER-STATE MIGRATION POLICIES FOR
MIGRANTS AND THEIR IMPACT

India’s new IMPEX (Inter-State migrant policy index), demonstrates
the extent of different States in the protection of rights of the children.
IMPEX takes into consideration the aggregate of important factors
pertinent to migrant’s wellbeing within the State which involves labour
market, education, child rights, social benefits, political inclusion, housing,
domicile and identity, health and sanitation. The IMPEX assessment
discloses prevalent indifference and discrimination towards migrants by
State-level policymakers. The average score for policy implementation
of the child rights is 32 and States such as Kerala and Maharashtra score
75 and 61 respectively due to their child favourable State policies. The
prime reason behind such favourable State policies include child-friendly
policies for the child migrants. Kerala’s 2016 State policy for child includes
the provisions of rescuing and rehabilitating migrant children, they also

31. Aleema Shivji, “Disability in displacement”, Forced Migration Review 35 (July 2010).
32. Belong to Youth Services, Lesbian, Gay, Bisexual and Transgender (LGBT) Asylum

Seekers and Refugees Project, key principles for working with LGBT Asylum Seekers
and Refugees (Dublin 2013),

"
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provide health and protection facilities. Similarly, Maharashtra’s 2014 child
policy guarantees the same provisions of rescuing and rehabilitating while
protecting the health, education and even discrimination.®

Right to Education was also protected which IMPEX holds perspective
to migrant children. The average score of India being 34 with Kerala,
Maharashtra and Gujarat achieving high scores of 66, 49 and 45 respectively.
Each of the State has made sure of special provisions that protect the
educational rights of the migrant children. Kerala’s 2010 Migrant Workers
Welfare Scheme and Project Rohini,** while the latter teaches different
languages to the students, the former makes sure there is social security to
the migrant children. Maharashtra’s Education guarantee card (EGI) tracks
the migrant children in the State and tracks the enrollments in the school.
Innumerable child migrants live in the country without any immunisation,
with a lack of access to child care and quality education and are forced to

work at a young age.

IMPEX 2019 Scores: Children's Rights

How have the top 7 destination states in india accounted for the rights of migrant children?

IMPEX Average
Gujarat B/

Tamil Nadu [E#}
Haryana [l
Delhi BZ3
Maharashtra
Kerala

Punjab

Chan Indie Migration Now « Source” IMN IMPEX 2019 » Created with Datawrappet

As stated by the 2011 census, Delhi, Gujarat, Haryana, Kerala, Maharashtra,
Punjab and Tamil Nadu have been the most preferred destination States
for migrants in India. But the migrants come across various difficulty in
these States as their policies being inaccessible to all, the migrants become

33, India Migration Organisation, MN-IMPEX-2019.
34, K.P.M. Basheer, “Kerala’s Scheme for Migrants” (Business Line, 2018).
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completely dependent on although compelling laws for their livelihogqg
Migrants have little—to-no State-level assistance and are often become .
scapegoat by local law enforcement and politicians for any discrepancies'
They are usually paid less and often face discrimination and wjgy,
widespread discouragement about their quality of life and a yearning to 20
back home eventually.

7. MIGRATION AND ON THE RESCUE ALONG
WITH REJUVENATION OF THE CHILDREN

A significant number of children are migrating from economically
backward areas to technologically advanced areas in search of work. In
many of these cases, children are trafficked by agents who are bringing
them to the employers in the city by extending small advancement to the
poverty-stricken parents and giving false assurances of a better future.
Government statistically reports that over 126,000 incidences of child
trafficking for the intent of labour was registered during the span of
2011-12 in India.* And with accordance to the National Crime Records
Bureau, additionally another 100,000 children go missing in India per
year, which researchers believe have been trafficked for the purpose of
labour. UNICEF encourages the rescue and reintegration of the children,
which the Government of India responds to while coming up with effective
rescue policies. The rescue policies involve raids however the raids are
not effectively planned leading to inconsistent filings by the police. The
rejuvenation of the child is carried out with educational rehabilitation®
and efficient accommodation for the child. There are establishments such
as the “bridge schools”, which help children catch up with missed years
of school. Even though, the psychological rehabilitation of the formerly
trafficked children is not addressed, the government should take initiative
to counsel the child rightfully. The shortcomings regarding the policies
include the rescuing of the child from the trafficked zone and placing them
back into their pre-trafficked areas, it also ignores the post-traumatic stress
of trafficking and the prime reasons that furthered them into migrating.

35. United Nations Office on Drugs and Crime (UNODC), Current Status of Victim
Service Providers and Criminal Justice Actors in India on Anti Human Trafficking
(New Delhi, UNODC 2013).

36. Ministry of Labour and Employment, Protocol on Prevention, Rescue, Repatriation
and Rehabilitation of Trafficked and Migrant Child Labour, Ch. 4, Convergence
Strategy 16.

el
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8. EFFICIENCY OF THE EUROPEAN UNIT INTO
PRODUCING DESIRED OUTCOMES

The European Unit laws require for a minimum obligation of protection and
care of child rights from all member European nations, though practically
the results vary regionally. While there are strong EU laws, the recent surge
in the rates of child seeking asylum in the member nations have put the laws
to test. One of the finest laws of equal education is evident in the State laws
of Germany. Regardless of the legal status of the child, the access to school
education is guaranteed to all, indeed with compulsory qualitative education.
In most of the-schools, transitional classes are run to ease integration into
regular classes once children have basic command over German language.
The transition classes are aimed to remove cultural barriers, giving a
practical overview of the country while providing quality education, but
with the increasing rate of migration, it has posed challenges to integration
as the cultural difference while taking sensitivity into consideration is
not being able to be established, although a higher number of transition
classes have been started, these seem to be inadequate. Provided further,
migrant children having little-to-no knowledge of the language, therefore
the child faces difficulty in grasping up the subject without extra efforts.
The German Government, is however consistent with the educational laws
and is fighting off the challenges heading towards quality education for
all.” In another such case of good policies, Sweden historically, has had
the reputation of receiving unaccompanied child migrants from war-torn
countries, having exceptionally appreciable reception and accommodation
facilities for migrants, a child-friendly asylum process and an efficient
and relatively easy process for granting a permanent residence to the child
migrants. Receiving high amounts of asylum applications mostly from
countries like Somalia and Syria, Sweden has a well-developed system of
child care and protection for all, through the whole asylum process.*®

9. RECOMMENDATIONS

The recommendation suggests ways to deliver practicable manners for
the improvement of the existing issues regarding protection for migrating

37. Kolja Wohlleben, Education as Refuge: Systemic Challenges to Refugee and Migrant
Education in Hamburg, Germany, unpublished paper (2016).

38. European Migration Network, Policies, Practices and Data on Unaccompanied Minors
in 2014 — Sweden, (European Commission, 2014),

E—" |
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children by, preventing dynamics that increase the helplessness to abusiy,
or forced movement.

* Child protection laws for migrating children ne.eds to be combineq
into the advocacy encompassing the UN Sustainable D_eVelopment
Goals (SDGs), the aspiring set of goals, adopted by the United Nations
in the year of 2015 and is functional worldwide and to be applied »

* Anti-poverty policies, support for employment and the access to
proper education needs to be provided in regions where t}.xe migration
rates are high, needless to mention, all the above-mentioned rights
should be applicable to all sections of the society.

Communication in the form of information campaigns (?r programs
should be used as a tool for educating the possibly-mlg.ratmg segment
of the population and the programs should aim in making the

population aware about the basic levels of dangers associated with
migration.

The protection of migrating children should be integrated in national
policies in order for the safeguarding of all vulnerable children.
This can be achieved by collaborating with child right experts or
organisations that deal with the rights of children. For instance, a
group of child protection specialists from areas of nine Caribbean
community and International organisation for migration and UNICEF
collaborated to exchange and analysing the drawbacks and further

developed the existing policies for the migrating children influenced
gravely in the region.*

Migration critically affects the child in different phases all through the
progression. It is crucial to protect the rights of child even during the ongoing
process of migration, as the child is subjected to different vulnerabilities
and also, it is necessary to protect the rights at the destination.

39. UN General Assembly, Transforming our World: the 2030 Agenda for Sustainable
Development, (2015).

40. CARICOM Member States include Antigua and Barbuda, Belize, the Commonwealth

of The Bahamas, the Commonwealth of Dominica, Guyana, Jamaica, St. Kitts and

Nevis, St. Lucia and Trinidad and Tobago. See IOM, CARICOM, and UNICEF, “A

Framework and Recommendations for Action on Children Affected by Migration in
the Caribbean” (Geneva: IOM, 2010).
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« Monetary initiatives on the basis of funding, for the protection of
migrating children and in particular support services through the
route of migration backed up by trained staff for the protection, as
they should be prepared in cases of emergencies.

* Separated and unaccompanied migrating children hgve to be allgtted
with a legal guardian. A search related database with all appointed
guardians has to be updated as a centralised system and supported by

training. Sweden has an exemplary guardianship system.

e A child protection plan regarding the outcomes of migration has to
be implemented in the education sector, with importance to children

affected by the process.

 Expanding public understanding and education agendas on
accessible resources for security and protection of child migrants,
and appropriate immigration strategies and practices. Publicising
national guidelines on the rights to access and use basic amenities
that has to be free from the fear of deportation and discrimination of

the child migrants.

10. CONCLUSION

Migration has been an integral part of the socio-economic structure
of India, with a rise in the number of migrants in the past decade, India
has seen a rise in the exploitation of children as well. With 20 per cent
of child population residing in India, it should be a general obligation for
all the citizens to make the place of engagement a safe and protected one.
Children migrate due to several different reasons and the laws should be
consistent with the Fundamental Rights of the children. As migration
has become one of the prime transgressions in India, including seasonal-
internal migration, the child rights should be at par with crimes and rising
population. This review has explored through all possible violations of the
rights of the child and the status of India in the same. The review revolves
around the question of how to counter the violations of the exploitation and
abuse of the child in the process of migration. Based on the vulnerabilities,
efficient State policies of other nations should be taken into consideration
and additionally improve the laws of the land, accordingly. The paper
discusses in the end the recommendations targeting the vulnerabilities of
the migrant children by extending the protection while on the move and at
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the destination, furthering suggestions on the prevention of migration as
a process inherently. The ways to target the prevention of the process of
migration is fundamentally through spreading awareness and strengthening
policies as a part of the nation-wide strategies pertinent to the protectiop of
helpless children. Ultimately, only a well-coordinated, widespread responge
which will effectively target and increase protective environment for Young
people at risk of violation and trafficking while promoting their healthy
growth and development into adulthood, whether or not they migrate,

R
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GENERAL OF REGISTRATION

(W.P. (MD) NO. 4125 OF 2019 AND
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ABSTRACT

Intersex children in India are at constant risk of forced surgical and medical
intervention in the form of sex reassignment surgeries. The aim of such surgeries
is to align the body of the intersex children as per the normative definition
of traditional gender identity, i.e. male and female. Healthcare professionals
perform these surgeries without any prior and informed consent of the child,
This judgment of the Madras High Court is considered a momentous judgment
Jor rights of intersex children in India as it recognises their consent rights and
the right to bodily integrity and prohibits sex selective surgeries on intersex
children in the State of Tamil Nadu. It will have far reaching consequences
with respect to the future of intersex human rights movement in India. In this
case comment, the authors have made an attempt to highlight the need for
a nationwide ban on such surgeries. The comment also provides an insight
into the current discourse around SOGIESC issues in India and future of law-
making with respect to protection of human rights of intersex children.

Keywords: Intersex Children, Sex-Selective Surgeries, Intersex Rights in
India, Gender Identity, Right to Bodily Integrity
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1. INTRODUCTION

The judgment in the case of Arunku.mar V. ,I’nspeCtOV . Generq]
Registration (hereinafter referred as “the judgment”) was delivered by g,
Madurai Bench of Madras High Court (hereinafter referred as “the Court”)
on 22 April 2019. It is considered to be a momentous Judgment for rights of
intersex children in India as it recognises their consent rights .al.ld the right
to bodily integrity. In particular, the judgment declared a prohibition on sy
selective surgeries on intersex children in the StaFe of Tamil Nady_ This
judgment is likely to far reaching consequences with respect to the future
of intersex human rights movement in India.

Complying with the directions of the Court, the state of Tam.il Nadu issued
Government Order on 13 August 2019 prohibiting the practice of medically
unnecessary sex selective surgeries on intersex infe_mts.‘ The State of Tamj]
Nadu has become the first State in India to have given normative effect t,
the demand for stronger legal protection of rights of intersex children in
India.? If adopted nationally, India is likely to become the third State in the
world, after Malta and Taiwan, to have a legal regime which protects the
rights of intersex children.3

With this brief background, it is important to provide the roadmap of
discussion in this case comment. At the outset, the comment provides a
brief overview of the judgment including the issues and ruling on each
of issues. Post the discussion on the judgment, the comment provides a
constitutional analysis with regard to the idea of decisional privacy. This
analysis is pertinent while discussing consent rights of intersex children.

This case comment has two primary objectives. Firstly, it aims to demystify
the discourse around SOGIESC (Sexual Orientation, Gender Identity and
Sex Characteristics) rights which is critical to understand the import of this
judgment. Secondly, this comment is aimed at looking at the implications
of the judgment with respect to the normative future of rights of intersex
children in India considering the severe and irreversible consequences of

1. Health and Family Welfare Department, Government of Tamil Nadu, G.O. (Ms)
No. 355 <https://www.hrw.org-/sites/default/ﬁles/supporting_resources/tn_order_
august_2019.pdf>.

2. Ramya Kannan, “Why did Tamil Nadu Ban Sex Normalization Surgeries on
Intersex Children?” The Hindu (Chennai, 8-9-2019) <https:/www.thehindu.com/
news/national/tamil-nadu/why-did-tamil-nadu-ban-sex-normalisation-surgeries-0-

intersex-children/article29363039.ece> accessed on 29-10-2019.
3. Ibid.

—t
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forced surgical and medical interventions which are performed on int
€1s¢
children. X
2. ISSUES ADDRESSED IN THE JUDGMENT

Arunkumar and Sreeja filed a writ petition before the Maduraj bench of
the High Court of Madras. The petition primarily sought challenge to th
decision of the Registrar and Inspector General of Registration. It pra eg
for quashing the decision as illegal so as to allow for the registrationyof
marriage between the petitioners.

Broadly, the judgment addresses two issues. Firstly, the Court was asked
to examine the validity of the decision of Registrar and Inspector General
of Registration who refused to register the marriage of the petitioners. The
Court held that the decision was violative of Article 14 of the Constitution
of India. The petitioners were discriminated due to sexual orientation and
gender identity. Secondly, the Court also examined the validity of forced
sex selective operations on intersex children. In this comment, the second
issue of the judgment is the focus of analysis.

3. RULING

In order to understand the import of the judgment, it is important to
understand what is contained in the term- “Intersex””’. The term “Intersex”
is an umbrella term used to “describe a wide range of natural bodily
variations. Intersex people are born with sex characteristics (including
genitals, gonads and chromosome patterns) that do not fit typical binary
notions of male or female bodies. In some cases, intersex traits are visible
at birth while in others, they are not apparent until puberty.™

The judgment also discussed the term in the following manner:

Beyond the man-woman binary, there are as many as 58 gender
variants. Of course, we use the expression “transgender” as an
umbrella term. When a child is born it is usually endowed with
male genitalia or female genitalia. But there are children who
are born with genitalia that belongs to neither category. They are
known as intersex children. They must be given their time an

x, <https://WwW.

Bt
United Nations Free & Equal, for LGBT Equality, Fact Sheet-Interse A

unfe.org/wpcontent-/uploads/2018/10/Intersex-English.pd> accessed on 29-10

=
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space to find their true gender identity. Bz;z ;hes parents make the
infant undergo sex reassignment Surgery (SRS).

With respect to the validity of sex reassignment surgeries, the pmm
began by examining the issues related to consent of the intersex Chlldfen
who are made to undergo such procedures.. The Court hgd t-he occasion
of examining this issue while acknowledging the contribution of Gopi
Shankar Madurai-an intersex activist.

Gopi Shankar had written a letter to National Human Rights. Commissiop
(NHRC) to ban the forced sex selective surgeries and medical abyse on
intersex babies in India and to recognise Intersex people’s Fundamentg]
Rights in India.* NHRC forwarded the letter to the Ministry of Health.

In its reply, Ministry of Health said the following:

Any kind of invasive medical procedure including sex reassignment
surgeries are done only after thorough assessment of the patient,
obtaining justification for the procedure planned to be conducted
with the help of appropriate diagnostic test and only after taking
a written consent of the patient/guardian. Further, medical
Jraternity is bound to provide medical services to all without any
discrimination on any grounds whatsoever.

Justice G.R. Swaminathan has extracted the whole reply in the judgment
and characterised it as “strange reading” In particular, the judgment
has taken issue with the understanding of the government with respect
to consent rights of the children. Relying on a judgment’ by Justice K.
Chandru, the Court held that “consent of the parent cannot

be considered
as the consent of the child.”

The Court has also extracted relevant portions of report from World Health
Organisation titled- “Sexual Health, Human Rights and the Law”. This
report has called for a deferment of “intersex genital mutilation (IGM)” till
the time intersex person are old enough to provide informed consent. It also
; highlights the need to recognise consent rights of children. Further, it also
’ recommends that proper training is given to healthcare professionals so
tha? they can provide adequate support to children with intersex traits and
their parents, As per the report, it is critical for parents to have complete

g' ;im:lnkumar v. Inspector General of Registration, 2019 SCC OnLine Mad 8779.
. 1bid,

7. S. Amuthav. C. Manivann

a Bhupathy, 2007 SCC OnLine Mad 141 : (2007) 2 CTC 97.
8. Arunkumar’s (n 5) 17,

.

Scanned with ACE Scanner



2020 CASE COMMENT 131

information about the consequences of any medical intervention and
all the alternatives. To enable discussion about sexual diversity, WHO
recommended the following:

“medical and psychological professionals should be educated
and trained about physical, biological and sexual diversity and
integrity, and that they should properly inform patients and
their parents of the consequences of surgical and other medical
interventions and provide additional support”.

Further, the judgment recalled the mandate of the judgment in National
Legal Services Authority v. Union of India in which, the Supreme Court of
India declared the following:

“[NJo one shall be forced to undergo medical procedures, including
SRS, sterilisation or hormonal therapy, as a requirement for legal
recognition of their gender identity.””

As per the scheme of the Constitution, “the law declared by the Supreme
Court shall be binding on all courts within the territory of India’"
Recognising the mandate of the above-mentioned ruling of the Supreme
Court, the judgment directed the Government of Tamil Nadu to issue a
Government Order based on the mandate of the NALSA4 judgment so as
to effectively ban unnecessary sex reassignment surgeries on intersex
infants. Further, the Court also directed the Health and Family Welfare
Department inform the registry of the Madras High Court with regard to

the implementation of the directions.

With respect to the stigma and public awareness on this issue, the Court
made the following remarkable observation:

Any intersex child is entitled to and must stay within the folds of
its family. The running away from the family to the margins and
beyond is a fatal journey that must be arrested. Time has come
when they are brought back from the margins into the mainstream.
This is because even though the transgender community is having
its own social institutions, the stories we hear are horrendous. The
parents must be encouraged to feel that the birth of an intersex
child is not a matter of embarrassment or shame. It lies in the hands

9, National Legal Services Authority v, Union of India, (2014) § SCC 438 : AIR 2014 SC

1863,
10. The Constitution of India 1950, Art, 141,
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4. CONSENT Bt - CONSTITUTIONAL PERSPECTIVE

DECISIONAL PRIVA

While this judgment has been hailed by in’Fersex actl(;/.lsts across the wor| d
it is important to understand the normative grc;un lllllg of the ruling, [,
this judgment, the Court has agknowledged ?he act that u?tersex‘chi]dren
have the right to privacy which includes the right to d‘etermme their gende,
identity. However, the judgment cquld havc? characte.rlse.d the consent rights
to be integral to the right of decisional privacy Whlf)h 1s guaranteed to g]]
persons including intersex children. A normative articulation of this kind jg

critical to pave the way for strong enforcement model.

In 2017, the Supreme Court of India in K.S. Puttaswamy v. Union of
India,”? declared that right to privacy is a Fundamental Right. However, the
unanimous affirmation of right to privacy as a Fundamental Right by the
Supreme Court has still left certain questions unanswered. In an era, where
the jurisprudence related to decisional privacy has reached an advanced
stage, the consent rights of sexual minorities are yet to be discussed in the
mainstream. While, the recent “Puttuswamy”” decision given by the Indian
Supreme Court has made an attempt to define the contours of the right to
privacy, there’s still confusion with regard to the exact normative content

of the right to privacy.

Indian Courts have not yet explicitly delineated “decisional privacy”. Yet,
on multiple instances they have in fact grappled with this notion. Broadly
however, under the ambit of the right to privacy, Indian Courts have
protected a number of “choices”. These include, an individual’s choice of
profession,”” a complainant’s dietary choices,'* a woman’s reproductive

11. Arunkumar’s (n 5) 21,
12, K.8. Puttaswamy v. Union of Indi
A ndia, (2017) 10 SCC 1.
13. Anuj Garg v. Hotel Assn, of India, (2008) 3 SCC 1 - AIR 2008 SC 663.

14, Hinsa Virodhak S ,
L angh v. Mirzapur Moti Kuresh Jamat, (2008) 5 SCC 33 : AIR 2008
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a0 oices,” a person’s autonox.n.y to choose relationships, 6
2 right o silenct?,17 the petitioner’s choice of gender,"® and a wife' .

1o not cohabit w¥th her spouse.”” Therefore, “decisional privacw’l’ s nght
protects an individual’s choices from State interference. Vg

choice to exercise

The protection of “dec.isional privacy” means protecting those chojce

decisions that are private”, “personal” or “fundamenta]” The ri h: <t>r

podily integrity is very much part of decisional privacy and thereforge tho
» N

exercise of this right should be protected with an iron-clad statute

within the Indian privacy model, to understand the range of ‘choiceg’
that fall within the ambit of privacy, it is important to refer to the work Sf
paul Siegel.?’ The paper relies on the notion of “self-regarding conduct”
i.e. “conduct which affects no one’s interests but those of the participants
themselves™. However, the slight modification it is propose is to
re-characterise it as “self-regarding choice” or “self-regarding decisions”.
So understood, “decisional privacy” protects those decisions of an
individual that affect no interest other than his own. When another interest
is engaged, the complainant’s right to choose needs to be weighed against
it. This reasoning explains the protection afforded to a person’s choice of
food or profession. As long as that choice does not affect another interest,
it will be protected. In so far as it does, his choice will need to be weighed
against that other interest. The consent rights of intersex individuals and
children needs to be examined in this context.

5. IMPLICATIONS ON DISCOURSE AROUND
SOGIESC ISSUES IN INDIA

Even after the NALSA judgment, the Indian State is yet to come up with a
rights-based legislation for the protection of rights of transgenders persons
and intersex persons. In the NALSA judgment, the Supreme Court had
directed the Union and the State Governments to undertake steps to fulfill
the mandate of the judgment. In particular, the judgment declared the

15. Suchita Srivastavav. Chandigarh Admn., (2009) 9 SCC 1 : AIR 2010 SC 235. -
16. NAZ Foundation v. Govt. of NCT of Delhi, 2009 SCC OnLine Del 1762 : 2010 Cn1
94,
17. Selviv. State of Karnataka, (2010) 7 SCC 263 : AIR 2010 SC 1974.
5. g k ' C
I8. National Legal Services Authority v. Union of India, (2014) 5 SCC 438 : AIR 2014 S
1863.
1. T Sareethav. T. Venkata Subbaiah, 1983 SCC OnLine AP ?0 el
20. Pay] Siegel,”Privacy: Control Over Stimulus Input, Stimulus
regarding Conduct” (1984) 33 Buffalo Law Review 35, 36.

R 1983 AP 356.
Output, and Self-
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need for legal gender recognition of transgender persons. The Court alsq
recognised the obligation of the government to add.ress t.he needs of persong
who did not conform to binary notion of gender identity, ‘me‘lle or female.
The judgment recommended the government to adopt anti-discriminatory
and social welfare measures.

With the Transgender Persons (Protection of Rights) Bill, 2019, tbe Union
Government had the opportunity to ensure Fundame.ntz'ﬂ Rights are
guaranteed to all persons regardless of their sex characteristics and genqer
1dentity. However, the bill has not lived up to the mandate of the normative
articulation in the NALS4 judgment and hence, it suffers frorp serious
flaws. The judgment of Madras High Court articulated the following:

5.1 Fundamental Right to Gender Identity:

The NALSA decision had stated that transgender persons have a
Fundamental Right to decide their gender identity as either man, woman
or third gender. Incidentally, the court also found support for this legal
proposition in Hindu traditions and modern neuroscience which validates

the argument of internal and external gender mismatch experienced by the
transgender population.

5.2 Fundamental Right to Gender Expression:

The Court reiterated NALSA in saying that gender expression and
presentation are protected under Article 19(1)(a) of the constitution, and the

State could not “prohibit, restrict or interfere” with a transgender person’s
expression of the same.

5.3 Right to Equality:

The Court also referenced NALSA to reiterate that the fundamental right
to equality was available to “all persons” and not just men and women.
Therefore, the court also found discrimination on the basis of gender
identity as unconstitutional and violative of Article 14 of the Constitution.

5.4 Dignity and Privacy:

The ’Cc'mrt. also found, following NALSA, that the gender identity
discrimination offends the Fundamental Right to dignity and privacy
protected under Article 21 of the Constitution of India.
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An articulation of this kind from a court no less than a High Court is
expected to have significant impact on the law-making process when it
comes to protection of human rights of intersex children.

6. FUTURE OF LEGAL PROTECTION
REGIME OF INTERSEX CHILDREN

The view taken by the judgment has been affirmed by the United
Nations Committee on Rights of Persons with Disabilities as well.
While considering the initial report of India at the 22" Working Session,
the Committee recommended India to “adopt measures to prevent sex
assignment or “sex normalising” surgeries, bullying and stigmatisation
against intersex children, ensuring their rights to preserve their physical

and mental integrity.”*'

In 2013, the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment called on states to “repeal any law
allowing intrusive and irreversible treatments, including forced genital-
normalising surgery, involuntary sterilisation, reparative therapies or
conversion therapies, when enforced or administered without the free and

informed consent of the person concerned.”*

It is hoped that such recommendations would encourage the government to
take an active role in the protection of intersex people by legally prohibiting
the unnecessary surgical and medical treatment of intersex people without
their personal informed consent at the national level.

7. CONCLUSION

This comment has demonstrated that the discourse around SOGIESC
issues in India is replete with conceptual disagreements. Due to the
paucity of literature and the absence of any guidance from the Supreme
Court decisions, the way forward for rights of children with intersex traits
is tough. Unfortunately, the current statutory framework still operates
under the influence of a heteronormative approach. To make the situation

21 Concluding Observations on the Initial Report of India, Committee on the Rights of
Persons with Disabilities, CRPD/C/IND/CO/1 https:/docstore.ohchr.org/ SelfServices/
FichHandler.ashx?enc=6QkG1d%ZFPPRiCAqhKb7yhspCUnZhKljU66fLQJ
yHIkgMIT3R DaLiqzhI~l8tVNxhro6S657eVquqlzqustUchREyYEQD%2Bld
QaLl’3lQDpRcmGSSKYthGyAN%ZBaB7cyky7 > accessed on 29-10-2019.

22 Report of the Special Rapporteur on Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment, Juan E. Mendez, Human Rights Council (1-2-2013 A/

HRC/22/53).
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worse, the courts have also abdicated these issues to be worked out by the
executive and the legislature. This comment has sought to clarify the cagq.
law and devise a model which is conceptually sustainable and reconcilable
with the decided cases. Moreover, this paper made a case for the rights
model which is premised on the judgment given by the Puttaswamy cage.

Going forward, it is hoped that a clearer understanding of these conceptiong
and the applicable tests will be beneficial for creating a formidable legy]
protection regime for intersex children at the national level. Even though
the judiciary has taken a lead in creating a robust normative framework,
the role of executive and the legislature is equally important to ensure
better enforcement of the rights. These questions await further exposition,

—
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