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I. RELEVANT FACTS OF THE CASE

The Complainants/Appellees India, Malaysia, Pakistan and Thailand had asked for a joint consultation, further a combined panel was constituted by the Dispute Settlement Body(DSB) merging all the panels, which were requested by these countries separately
, which was to examine their complaint regarding a prohibition imposed by the United States on the importation of certain shrimp and shrimp products by Section 609 of Public Law 101- 1625 ("Section 609") and associated regulations and judicial rulings.
[A] BACKGROUND OF THE PROHIBITION IMPOSED

United States issued regulations in 1987, pursuant to the Endangered Species Act of 1973
requiring all United States shrimp trawl vessels to use approved Turtle Excluder Devices ("TEDs") or tow-time restrictions in specified areas where there was a significant mortality of sea turtles in shrimp harvesting.
These regulations, which became fully effective in 1990, were modified so as to require the use of approved TEDs at all times and in all areas where there is a likelihood that shrimp trawling will interact with sea turtles, with certain limited exceptions.

Section 609 was enacted on 21 November 1989, which was a regulation, controlling the export of shrimps depending on whether they may or may not have been captured by using TEDs. Section 609(b)(1) imposed, not later than 1 May 1991, an import ban on shrimp harvested with commercial fishing technology which may adversely affect sea turtles. Section 609(b)(2) provides that the import ban on shrimp will not apply to harvesting nations that are certified. The 3 guidelines issues in pursuant to the above regulation, were the 1991, 1993 and 1996 guidelines.
The two methods of certification required for the certification under the 1991, 1993 and 1996 guidelines are:

· The certification shall be granted to countries with a fishing environment which does not pose a threat of the incidental taking of sea turtles in the course of shrimp harvesting.

· The certification shall be granted to harvesting nations that provide documentary evidence of the adoption of a regulatory program governing the incidental taking of sea turtles in the course of shrimp trawling that is comparable to the United States program and where the average rate of incidental taking of sea turtles by their vessels is comparable to that of United States vessels.

The 1996 guidelines which were brought to implement the measure, stated that all shrimp imported into the United States must be accompanied by a Shrimp Exporter's Declaration form attesting that the shrimp was harvested eitherin the waters of a nation currently certified under Section 609 or "under conditions that do not adversely affect sea turtles". The non-certified countries were not allowed to import the shrimps. 
The 1991 guidelines, were limited in its geographical extent, the import ban imposed by Section 609 was to the countries in the wider Caribbean/western Atlantic region. A three year phase in period was given to these countries, for them to comply with these regulations. Subsequently the 1993 guidelines followed this geographical limitation. 
In 1995, The United States Court of International Trade held that the 1991 and 1993 Guidelines violated Section 609 by limiting its geographical scope to shrimp harvested in the wider Caribbean/western Atlantic region, and directed the Department of State to extend the ban worldwide not later than 1 May 1996.
, subsequently the Department of State enforced these rules upon all the countries.
[B] MEASURE AND PRODUCT AT ISSUE
· Measure at issue: US import prohibition of shrimp and shrimp products from non-certified countries (i.e. countries that had not used a certain net in catching shrimp). 

· Product at issue: Shrimp and shrimp products from the complainant countries

[C] LEGAL BASIS OF COMPLAINT

The prohibition imposed by Section 609 of Public Law 101- 1625 ("Section 609") and associated regulations and judicial rulings is inconsistent with the provision of GATT 1994: Art. I, XI, XIII, XX.
[D] DECISION OF THE PANEL

The Panel reached the following conclusions:

· The Panel concluded that the import ban on shrimp and shrimp products as applied by the United States on the basis of Section 609 of Public Law 101-162 were not consistent with Article XI:1 of GATT 1994, and cannot be justified under Article XX of GATT 1994.

· The Panel recommended that the Dispute Settlement Body request the United States to bring this measure into conformity with its obligations under the WTO Agreement.

II. ISSUES RAISED BEFORE THE APPELLATE BODY
The United States had appealed against the findings of the Panel with respect to the following issues:

a) Whether the Panel erred in finding that accepting non-requested information from non-governmental sources would be incompatible with the provisions of the DSU as currently applied; and

 (b) Whether the Panel erred in finding that the measure at issue constitutes unjustifiable discrimination between countries where the same conditions prevail and thus is not within the scope of measures permitted under Article XX of the GATT 1994.

III. DECISION OF THE APPELLATE BODY
1. NON REQUESTED INFORMATION
The first issue in relation to the appeal is the United States contention whether the Panel erred in not accepting briefs from non-governmental organizations.

The panel had received a brief from the Center for Marine Conservation ("CMC") and the Center for International Environmental Law ("CIEL"), World Wide Fund for Nature, which were non-governmental organizations and this was also sent to the parties to dispute. The appellant United States asked the panel to consider this information but the complainants- India, Malaysia, Pakistan and Thailand, requested the Panel not to consider this information for dealing with the dispute.

The Panel further, rejected such information stating Article 13 of the DSU, as it thought collecting information from Non-governmental sources would be incompatible with the provision. And it stated that it had the discretion in selecting information which would be considered in the dispute.With this it was evident that panel announced that it would not consider information from the non-governmental sources. But the panel observed that the parties could put forward whatever documents they considered relevant to support their case and that, if any party in the present dispute wanted to put forward these documents, or parts of them, as part of their own submissions to the Panel, they were free to do so. If this happened, the other parties would have two weeks to respond to the additional material.  In relation to this, United States submitted the documents, which were submitted by the Center for Marine Conservation and the Center for International Environmental Law as an annex to its second submission to the Panel.

The Appellate Body(AB) noted that Panel had done two things
:

· The Panel had declared a legal interpretation of the certain provisions of Dispute Settlement Understanding(DSU) in relation accepting non-requested information from non-governmental sources, and held that doing this would be incompatible with the provisions of the DSU. With this it was evident that panel announced that it would not consider information from the non-governmental sources.
· Also, the Panel allowed any party to the dispute to put forward information or any part thereof from the non-governmental sources, as part of its own submission to the panel. And giving the other party or parties, in such case, two additional weeks to respond to the additional material. The United States appeals from this legal interpretation of the Panel.
The AB stated that, only Members may become parties to a dispute of which a panel may be seized, and only Members "having a substantial interest in a matter before a panel" may become third parties in the proceedings before that panel.
 Interpreting the provisions of the DSU, only Members who are parties to a dispute, or who have notified their interest in becoming third parties in such a dispute to the DSB, have a legal right to make submissions to, and have a legal right to have those submissions considered by, a panel.
 By doing this,the Panel is obliged in law to accept and give due consideration only to submissions made by the parties and the third parties in a panel proceeding.

But the AB observed that this was only a basic legal proposition, and they do not dispose the claim which has been made by the United States and it can be only addressed by examining the issue.

Article 13 of the DSU reads as follows: 

Article 13 Right to Seek Information

1. Each panel shall have the right to seek information and technical advice from any individual or body which it deems appropriate. However, before a panel seeks such information or advice from any individual or body within the jurisdiction of a Member it shall inform the authorities of that Member. A Member should respond promptly and fully to any request by a panel for such information as the panel considers necessary and appropriate. Confidential information which is provided shall not be revealed without formal authorization from the individual, body, or authorities of the Member providing the information. 

2. Panels may seek information from any relevant source and may consult experts to obtain their opinion on certain aspects of the matter. With respect to a factual issue concerning a scientific or other technical matter raised by a party to a dispute, a panel may request an advisory report in writing from an expert review group. Rules for the establishment of such a group and its procedures are set forth in Appendix 4.

The AB took into consideration the EC Measures Affecting Meat and Meat Products (Hormones),where it had observed thatArticle 13 of the DSU
 "enable[s] panels to seek information and advice as they deem appropriate in a particular case."
 Also in Argentina – Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items, it had ruled thatpursuant to Article 13.2 of the DSU, a panel may seek information from any relevant source and may consult experts to obtain their opinions on certain aspects of the matter at issue. This is a grant of discretionary authority: a panel is not duty-bound to seek information in each and every case or to consult particular experts under this provision.
 The AB observed that it was the discretion of the authority of a panel to "seek" information and technical advice from "any individual or body" it may consider appropriate, or from "any relevant source"

Further the AB noted that, the Article 12.1 of the DSU authorizes panels to depart from, or to add to, the Working Procedures set forth in Appendix 3 of the DSU, and in effect to develop their own Working Procedures, after consultation with the parties to the dispute. Article 12.2 goes on to direct that "panel procedures should provide sufficient flexibility so as to ensure high-quality panel reports while not unduly delaying the panel process." 
Both Article 12 and 13 gives the Panel extensive authority apply the relevant facts of the dispute and legal norms to achieve the objectives under Article 11 of the DSU.
And interpreting the word “seek”, in a literal manner defeats the objective under Article 11 of the DSU. The panel can use its discretion and should take into account, that by doing this, it does not unduly delay the panel process. The distinction between Requested and Non-requested information vanishes if in the exercise of the panel's discretion could, of course, and perhaps should, include consultation with the parties to the dispute

Even though the United States had submitted the information as its submissions, the AB held that there was no abuse or legal error by the Panel in allowing them to do. Further, the panel was entitled to treat the information submitted by the non-governmental organisation, as if it were part of the United States pleading.

The AB concluded that the panel erred in its legal interpretation by not allowing information from the non-governmental sources to be not compatible under DSU. And the panel was right and in the scope of Article 12 and 13 of the DSU, in allowing the United States to attach briefs by nongovernmental organizations, or any portion thereof, to its own submissions.

2. APPRAISING SECTION 609 UNDER ARTICLE XX OF THE GATT 1994
The second issue in relation to the appeal is the United States contention whether the Panel erred in finding the measure at issue, constitutes unjustifiable discrimination between countries where the same conditions prevail, and thus, is not within the scope of measures permitted under Article XX of the GATT 1994.

A. Panel’s Findings and Interpretative Analysis

The panel was of the opinion that.  the measure taken by the United States, threatens the security and predictability of the multilateral trading system. And if one WTO Member were allowed to adopt such measures, then other Members would also have the right to adopt similar measures on the same subject but with differing, or even conflicting,. Market access for goods could become subject to an increasing number of conflicting policy requirements for the same product and this would rapidly lead to the end of the WTO multilateral trading system.
 And the measure which has been imposed under Section 609 is the context of the term "unjustifiable" and the object and purpose of the WTO Agreement, the United States measure at issue constitutes unjustifiable discrimination between countries, where the same conditions prevail and thus is not within the scope of measures permitted under Article XX.
 And it concluded that US measure at issue was not within the scope of measures permitted under the chapeau of Article XX.

Article XX of the GATT 1994 reads, in its relevant parts: 
Article XX
General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures: 
… 
(b) necessary to protect human, animal or plant life or health;
 … 
(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption;
According the AB
, the Panel didn’t follow all the under "customary rules of interpretation of public international law" as required by Article 3.2 of the DSU. Rules call for an examination of the ordinary meaning of the words of a treaty, read in their context, and in the light of the object and purpose of the treaty involved. A treaty interpreter must begin with, and focus upon, the text of the particular provision to be interpreted. It is in the words constituting that provision, read in their context, that the object and purpose of the states which are parties to the treaty must first be sought. Where the meaning imparted by the text itself is equivocal or inconclusive, or where confirmation of the correctness of the reading of the text itself is desired, light from the object and purpose of the treaty as a whole may usefully be sought
. 

The AB further stated that the Panel did not expressly examine the ordinary meaning of the words of Article XX. The Panel disregarded the fact that the introductory clauses of Article XX speak of the "manner" in which measures sought to be justified are "applied".
 Looking at United States – Gasoline
, which pointed out the chapeau of Article XX "by its express terms addresses, not so much the questioned measure or its specific contents as such, but rather the manner in which that measure is applied.”. The AB pointed out that, the Panel did not inquire specifically into how the application of Section 609 constitutes "a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade." But Panel in purporting to examine the consistency of the measure with the chapeau of Article XX, focused repeatedly on the design of the measure itself. Considering that, the Panel stressed that it was addressing "a particular situation where a Member has taken unilateral measures which, by their nature, could put the multilateral trading system at risk."

According to AB, the Panel had failed to scrutinize the immediate context of the chapeau: i.e., paragraphs (a) to (j) of Article XX. Moreover, the Panel did not look into the object and purpose of the chapeau of Article XX. Rather, the Panel looked into the object and purpose of the whole of the GATT 1994 and the WTO Agreement, which object and purpose it described in an overly broad manner.
 And the panel arrived at a broad formulation that measures which "undermine the WTO multilateral trading system"
 must be regarded as "not within the scope of measures permitted under the chapeau of Article XX."
The Panel looked at the United States - Gasoline, where it was stated that it is "important to underscore that the purpose and object of the introductory clauses of Article XX is generally the prevention of 'abuse of the exceptions of [Article XX]'."
 However, considering this Panel did not make an attempt to inquire into how the measure at stake was being applied in such a manner as to constitute abuse or misuse of a given kind of exception.
AB stated that, the Panel's analysis and findings flow almost naturally from the fact that the Panel disregarded the sequence of steps essential for carrying out such an analysis. The Panel had defined its approach as first "determining whether the measure at issue satisfies the conditions contained in the chapeau." Depending on that, Panel examined whether the US measures were covered by the terms of Article XX (b) or (g)."

The Panel tried to justify its approach by following the United States – Gasolinein the following manner:

“In order for the justification of Article XX to be extended to a given measure, it must not only come under one or another of the particular exceptions - paragraphs (a) to (j) - listed under Article XX; it must also satisfy the requirements imposed by the opening clause of Article XX. We note that panels have in the past considered the specific paragraphs of Article XX before reviewing the applicability of the conditions contained in the chapeau. However, as the conditions contained in the introductory provision apply to any of the paragraphs of Article XX, it seems equally appropriate to analyse first the introductory provision of Article XX.”

But the AB held that, the correct way to interpret the United States – Gasoline and applying it to the Article XX of the GATT 1994 is by justifying protection of Article XX may be extended to it, the measure at issue must not only come under one or another of the particular exceptions -- paragraphs (a) to (j) -- listed under Article XX; it must also satisfy the requirements imposed by the opening clauses of Article XX. The analysis is, in other words, two-tiered: 
· First, provisional justification by reason of characterization of the measure under XX(g); 
· Second, further appraisal of the same measure under the introductory clauses of Article XX.

The AB disagreed, with theinterpretation of the provisionand said that the task of interpreting the chapeau so as to prevent the abuse or misuse of the specific exemptions provided for in Article XX is rendered very difficult, if indeed it remains possible at all, where the interpreter (like the Panel in this case) has not first identified and examined the specific exception threatened with abuse. The standards established in the chapeau are, moreover, necessarily broad in scope and reach: the prohibition of the application of a measure "in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail" or "a disguised restriction on international trade.” When applied in a particular case, the actual contours and contents of these standards will vary as the kind of measure under examination varies.Depending on this a measure can be categorised as arbitrary discrimination" or "unjustifiable discrimination", or as a "disguised restriction on international trade" in respect of one category of measures, need not be so with respect to another group or type of measures. Because of the reason that "The standard of "arbitrary discrimination."

Further the AB held that, because of interpretation of Panel, the conclusion arrived is flawed as the Panel formulated a broad standard and a test for appraising measures sought to be justified under the chapeau. And such a standard or a test which finds no basis either in the text of the chapeau or in that of either of the two specific exceptions claimed by the United States.The Panel, in effect, constructed an a priori test that purports to define a category of measures which, rationemateriae, fall outside the justifying protection of Article XX's chapeau.
 This due to the reason that the Panel found that the United States measure at stake fell within that class of excluded measures because Section 609 conditions access to the domestic shrimp market of the United States on the adoption by exporting countries of certain conservation policies prescribed by the United States.

According to the AB, conditioning access to a Member's domestic market on whether exporting Members comply with, or adopt, a policy or policies unilaterally prescribed by the importing Member may, to some degree, be a common aspect of measures falling within the scope of one or another of the exceptions (a) to (j) of Article XX, and these obligations are considered to be exceptions to substantive obligations established in the GATT 1994, because the domestic policies embodied in such measures have been recognized as important and legitimate in character. The interpretation of the Panel that the AB assumedthat the requirement for exporting countries to comply with, or adopt certain policies (although covered in principle by one or another of the exceptions) prescribed by the importing country, which renders a measure a priori incapable of justification under Article XX, is abhorrent to the principles of interpretation we are bound to apply, which also renders most, if not all, of the specific exceptions of Article XX inutile.
 On this reasoning, the AB reversed the Panel’s interpretative analysis.

As the AB had reversed the Panel’s interpretation, the decision had an effect on the decision whether the US measures were outside the purview of Chapter XX. Hence, the AB stated that it would do a legal analysis to determine whether the provision violated the above chapter. Further, it cited cases where decisions had been reversed and AB had completed the legal analysis and its mandate under Article 17 of the DSU in doing so:
· European Communities - Measures Affecting the Importation of Certain Poultry Products
 - The AB held that there the reversal of a panel's finding on a legal issue,  would require it to make a finding on a legal issue which was not addressed by the panel.
· Canada - Certain Measures Concerning Periodicals
 -The AB reversed the panel's findings on the issue of "like products" under the first sentence of Article III:2 of the GATT 1994, and then examined the consistency of the measure with the second sentence of Article III:2.
· United States – Gasoline
 - The AB reversed the panel's findings on the first part of Article XX (g) of the GATT 1994, and then completed the analysis of the terms of Article XX (g). After which, examined the application of the measure at issue in that case under the chapeau of Article XX.
AB citing above cases, proceeded with the completion of the analysis which was essential to resolve the dispute.

B. Article XX(g): Provisional Justification of Section 609

In the additional submission, the United States invoked Article XX (g), but said that it was an alternative justification under Article XX (b) which could be invoked, if it were to be found that measures under Section 609 did not fall in the former’s ambit.
The AB in its first tier of analysis, looked whether the measure can be justified under Article XX (g).

Paragraph (g) of Article XX covers measures: 

relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption;
The AB further analysed in wording of the above provision by breaking it down.

1."Exhaustible Natural Resources"
The AB analysed, whether the measure under Section 609 fell under the ambit of Article XX(g), it stated because of Panel’s"chapeau-down" approach, the finding  was not conclusive on the sea turtles and  did not conclude whether Section 609 was designed to conserve constitute "exhaustible natural resources" for purposes of Article XX(g). The AB rejected the argument of India, Pakistan and Thailand that "reasonable interpretation" of the term "exhaustible" is that the term refers to "finite resources such as minerals, rather than biological or renewable resources"
, and stated that even biological sciences teach us is that living species, though in principle, capable of reproduction and, in that sense, "renewable", are in certain circumstances indeed susceptible of depletion, exhaustion and extinction, frequently because of human activities, and are finite as other non-living resources as iron ore or petroleum.

The AB looked into the history of Article XX(g) and analysed the provision. It stated that, the provision is more than 50 years old and was not modified in Uruguay Round.Looking at the Preamble of the WTO agreement, the Signatories to WTO agreement were full aware of the importance of environmental conservation at national and international policy level.
And the objective of sustainable development set out in the Preamble covers all the WTO agreements.
Preamble of WTO agreement

The Parties to this Agreement, Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view to raising standards of living, ensuring full employment and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use of the world's resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development, …

The AB went ahead and connected the issue of conservation of natural resources with the United Nations Convention on the Law of the Sea (UNCLOS) and its Article 56 which defined jurisdictional rights of coastal states in their exclusive economic zones. Also it referred to Article 61 and 62 of UNCLOS which states the rights and duties of states in their exclusive economic zones with respect to “living resources.”

And AB also brought in the Convention on Biological Diversity
 and   the Resolution on Assistance to Developing Countries, adopted in conjunction with the Convention on the Conservation of Migratory Species of Wild Animals and its impact on the protection of the living natural resources.

The AB further went on to state that as the issue of conservation of living natural resources has been acknowledged as a concern by the International community and connected this to the objective of sustainable development as mentioned in the WTO agreement and held that the Article XX(g) of GATT 1994 is linked to conservation of living natural resources. By applying the rules of treaty Interpretation it came to the conclusion that measures to conserve exhaustible natural resources, whether living or non-living, may fall within Article XX.

The AB found the species of sea turtles in the case, constitute "exhaustible natural resources" for purposes of Article XX(g) of the GATT 1994, based on the following reasons:
· The five species of sea turtles mentioned in the case are mentioned on the in Appendix 1 of Convention on International Trade in Endangered Species of Wild Fauna and Flora ("CITES"), the appendix includes the species "all species threatened with extinction which are or may be affected by trade."

· The Panel Report stated that “sea turtles, in certain circumstances of their lives, migrate through the waters of several countries and the high sea”
. And the AB stated thatthere is no implied jurisdictional limitation on Article XX(g) on the issue on the migration of turtles, as neither of the parties can claim exclusive ownership of the turtles as the turtles freely roam about the waters.The AB concluded that, there is sufficient nexus between the migratory and endangered marine populations involved and the United States for purposes of Article XX(g).

On this reason, the AB found the sea turtles involved constitute "exhaustible natural resources" for purposes of Article XX(g) of the GATT 1994.

2. Relating to the Conservation of [Exhaustible Natural Resources]"

Article XX(g) requires that the measure sought to be justified be one which "relates to" the conservation of exhaustible natural resources. In making this determination, the treaty interpreter essentially looks into the relationship between the measure at stake and the legitimate policy of conserving exhaustible natural resources.
 The policy of protecting and conserving the endangered sea turtles is shared by most of the nations, and none of the parties in the dispute question the genuineness of the commitment of this towards by the other nations.

Citing United States- Gasoline, it stated that, in this case an analysis was contended on the relationship between the baseline establishment rules of the United States Environmental Protection Agency (the "EPA") and theconservation of natural resources for the purposes of Article XX(g), and it was held that the primary purpose of such measure was for the conservation of clean air.

According to the AB, an analysis needs to be conducted to examine the relationship betweenthe general structure and design of the measure here at stake, Section 609, and the policy goal it purports to serve, that is, the conservation of sea turtles.

It is important to analyse the general structure and design of Section 609 cum implementing guidelines, which is narrowly focused. The two basic exemptions, which directly relate to conservation of the turtles are:

· Section 609, as elaborated in the 1996 Guidelines, excludes from the import ban shrimp harvested "under conditions that do not adversely affect sea turtles". Hence, the measure, by its terms, excludes from the import ban: aquaculture shrimp; shrimp species (such as pandalid shrimp) harvested in water areas where sea turtles do not normally occur; and shrimp harvested exclusively by artisanal methods, even from non-certified countries.

· Under Section 609(b)(2), the measure exempts from the import ban shrimp caught in waters subject to the jurisdiction of certified countries.
The two certifications under Section 609(b)(2) are:

· 1st Certification - Under Section 609(b)(2)(C), a country may be certified as having a fishing environment that does not pose a threat of incidental taking of sea turtles in the course of commercial shrimp trawl harvesting. There is no risk, or only a negligible risk, that sea turtles will be harmed by shrimp trawling in such an environment.

· 2nd Certification - The other certification is provided by Section 609(b)(2)(A) and (B), the provisions are under elaborated in the 1996 Guidelines, a country wishing to export shrimp to the United States is required to adopt a regulatory program that is comparable to that of the United States program and to have a rate of incidental take of sea turtles that is comparable to the average rate of United States' vessels. This is, essentially, a requirement that a country adopt a regulatory program requiring the use of TEDs by commercial shrimp trawling vessels in areas where there is a likelihood of intercepting sea turtles.

According to the AB, the 2nd certification under Section 609(b)(2)(A) and (B), is directly connected with the policy of conservation of sea turtles. It was undisputed among the participants, and recognized by the experts consulted by the Panel
, that the harvesting of shrimp by commercial shrimp trawling vessels with mechanical retrieval devices in waters where shrimp and sea turtles coincide is a significant cause of sea turtle mortality. Moreover, the question whether it would be an effective tool for preservation of turtles was not raised by the panel.

The AB, held that in general design and structure, Section 609 was not a blanket prohibition of the importation of shrimp imposed without regard to the consequences (or lack thereof) of the mode of harvesting employed upon the incidental capture and mortality of sea turtles.
 And the implementation of the measure is in principle with the objective of conservation of turtles, similar to US-Gasoline, where the EPA baseline establishment rules were in principle of conservation of clean air in the United States.

On this reason, the AB found Section 609 is a measure "relating to" the conservation of an exhaustible natural resource within the meaning of Article XX(g) of the GATT 1994.

3."If Such Measures are Made Effective in conjunction with Restrictions on Domestic Production or Consumption"

The Principle formulated in the US-Gasoline in relation to above clause of the Article XX (g), that restriction should be imposed not only with respect to Import of gasoline but also with respect to domestic gasoline, the clause should be applied uniformly to impose restriction for conservation of natural resources.

The AB applied this principle to the present case, and analysing whether the restrictions imposed by Section 609 with respect to imported shrimp are also imposed in respect of shrimp caught by United States shrimp trawl vessels.

By applying the said principle, the AB found Section 609 as a measure made effective in conjunction with the restrictions on domestic harvesting of shrimp, as required by Article XX (g). It stated that the 1987 guidelines in pursuant of Endangered Species Act, which became effective in 1990, made it mandatory for United States shrimp trawlers to use approved TEDs "in areas and at times when there is a likelihood of intercepting sea turtles".
 The government would have the right to seize the trawlers, not following the guidelines. According to AB, it was an even handed measure.

C. The Introductory Clauses of Article XX: Characterizing Section 609 under the Chapeau's Standards

According to AB, as the measures have been justified under Article XX(g), therefore it is not required to be analysed underunder Article XX(b).
Even though the measures are provisionally justified under Article XX(g), they need to satisfy the requirements of the Introduction of Chapeau XX, to be justified as an exception under Article XX.

Article XX

General Exceptions

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures.

The AB examined the measure with respect to manner in which it is applied under chapeau of Article XX.

1. General Considerations

The AB rejected the contention of the United States that, a measure which differentiates between countries based on a rationale legitimately connected with the policy of an Article XX exception, rather than for protectionist reasons, the measure does not amount to an abuse of the applicable Article XX exception

The reasoning of the AB was that,policy goal of a measure at issue cannot provide its rationale or justification under the standards of the chapeau of Article XX.The legitimacy of the declared policy objective of the measure, and the relationship of that objective with the measure itself and its general design and structure, are examined under Article XX(g), upon which the policy may or may not be justified under Article XX, accepting the basis of United States’ argument would disregard the standards established by the Chapeau.

The AB, noted the measure should not constitute a means of "arbitrary or unjustifiable discrimination between countries where the same conditions prevail" or a "disguised restriction on international trade." There are three standards established by the Chapeau

· Arbitrary discrimination between countries where the same conditions prevail.

· Unjustifiable discrimination between countries where the same conditions prevail.

· A disguised restriction on international trade.

For a measure to be "arbitrary or unjustifiable discrimination between countries where the same conditions prevail", three elements must exist:

· The application of the measure must result in discrimination – The AB looked at the case of US-Gasoline, which held thatthe nature and quality of the discrimination is different from the discrimination in the treatment of products which was already found to be inconsistent with one of the substantive obligations of the GATT 1994, such as Articles I, III or XI.

· The discrimination must be arbitrary or unjustifiable in character.

· The discrimination must occur between countries where the same conditions prevail. The AB looked into the reasoning it had given in US-Gasoline, where it had accepted the presumption that assumption of the participants in that appeal that such discrimination could occur not only between different exporting Members, but also between exporting Members and the importing Member concerned.

The AB stated that, the standards in the chapeau are different from the requirements of Article XX(g) and are also different from the standard used in determining that Section 609 is violative of the substantive rules of Article XI:1 of the GATT 1994.

The AB looked into the history of the preamble of the WTO agreement, was changed from that of the GATT 1947 agreement, the present objective looked into full use of world’s resources with optimal use and regard to sustainable development, and preservation of environment.
 And the subsequent development of decision of Ministers at Marrakesh to establish a permanent Committee on Trade and Environment (CTE). The preamble of CTE was to ensure there is a multilateral trading system which recognises the need for protection of environment and sustainable development
 and was given a task to formulate plans for it.

As the recommendation of the CTE are pending to WTO to make amendments to GATT 1994, the AB decided it would decide the present case in the ordinary meaning of the existing language of Chapeau XX. 

According to AB, Article XX embodies the principle that WTO Members of the need to maintain a balance of rights and obligations between the right of a Member to invoke one or another of the exceptions of Article XX, specified in paragraphs (a) to (j), on the one hand, and the substantive rights of the other Members under the GATT 1994, on the other hand. A balance must be struck between the right of a Member to invoke an exception under Article XX and the duty of that same Member to respect the treaty rights of the other Members.
  This is necessary as the objective of the Chapeau XX is to ensure rights of all the parties are secure.

Further the AB, stated that for any measure, to qualify finally for exception, must also satisfy the requirements of the chapeau. By looking at the history of the negotiation, this is a fundamental part of the balance of rights and obligations struck by the original framers of the GATT 1947.

The chapeau of Article XX, is based on the doctrine of abus de droit, which prohibits the abusive exercise of a state's rights and enjoins that whenever the assertion of a right "impinges on the field covered by a treaty obligation, it must be exercised bona fide, that is to say, reasonably.
 And the AB, stated that its task was to interpret the Chapeau of Article XX with seeking the interpretative guidance from the general principles of international law
. It is necessary to find equilibrium in the interpretation which doesn’t prejudice the rights of either the party imposing the restriction or the one who is facing it, and this line is not fixed as it changes on case by case basis.

The AB concluded that, although the measure itself falls within the terms of Article XX(g), nevertheless constitutes "a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail" or "a disguised restriction on international trade". The Application of the measure constitutes an abuse or misuse of the provisional justification made available by Article XX(g).

The AB noted that, application of a measure may be characterized as amounting to an abuse or misuse of an exception of Article XX not only when the detailed operating provisions of the measure prescribe the arbitrary or unjustifiable activity, but also where a measure, otherwise fair and just on its face, is actually applied in an arbitrary or unjustifiable manner. As the standards of the chapeau project both substantive and procedural requirements.

2."Unjustifiable Discrimination"
The AB examined whether Section 609 has been applied in a manner constituting "unjustifiable discrimination between countries where the same conditions prevail". It stated that Section 609, in its application, is, in effect, an economic embargo which requires all other exporting Members, if they wish to exercise their GATT rights, to adopt essentially the same policy (together with an approved enforcement program) as that applied to, and enforced on, United States domestic shrimp trawlers.
In the opinion of the AB, even though Section 609(b)(2)(A) and (B) do not, in themselves, require that other WTO Members adopt essentially the same policies and enforcement practices as the United States, there was some kind of flexibility which was provided to how the standards for determining comparability might be applied, in practice, to other countries
, was taken away through the implementation of the 1996 Guidelines promulgated by which the Department of State were empowered to determine whether a certification was to be provided.
The 1996 guidelines, for the certification which is to be made under Section 609(b)(2)(A) and (B)
,  any exception to the requirement to the use of TEDs must be comparable to the United States Program, and the harvesting country must have a "credible enforcement effort".
The language is mandatory because it states certification "shall be made" if these conditions are fulfilled, but these rules are exclusive as they specify the only way to be certified under Section 609(b)(2)(A) and (B) harvesting country's regulatory program can be deemed "comparable" to the United States' program. And also that the State Department would take into account other measures taken harvesting countries in determining the certification.

According to AB, the actual application of the measure was to ensure that WTO measures adopt a policy which is not comparable but essentially same as the US policy.Thus, the effect of the application of Section 609 is to establish a rigid and unbending standard by which United States officials determine whether or not countries will be certified, thus granting or refusing other countries the right to export shrimp to the United States
. And the US did not take into account, other specific measures which were taken by Other Countries at the time of reviewing the application.

AB held that it was unacceptable policy of one WTO Member to use an economic embargo to require other Members to adopt essentially the same comprehensive regulatory program, to achieve a certain policy goal, as that in force within that Member's territory, without taking into consideration different conditions which may occur in the territories of those other Members.

During the time when the dispute was in Panel and before the AB, United States did not permit imports of shrimp harvested by commercial shrimp trawl vessels using TEDs comparable in effectiveness to those required in the United States if those shrimp originated in waters of countries not certified under Section 609, this essentially meant even when identical methods to the US program were used by other member countries, even those were rejected by the US, because they weren’t certified. .According to the AB, this measure’s objective was to influence WTO Members to adopt essentially the same comprehensive regulatory regime as that was applied by the United States to its domestic shrimp trawlers, even though many of those Members may be differently situated.

Another aspect with the AB pointed out, is the failure of the United States to not have negotiated these measures at a bilateral and multilateral level, before imposing them.

The reasons for the failure are:

· This goes against the objective of Section 609(a) of the act, which states that the Government would negotiate in a bilateral or multilateral level for an agreement on conservation of turtles.
 The only agreement and a substantial effort made by the United States in this regards was Inter-American Convention for the Protection and Conservation of Sea Turtles, concluded in 1996.

· Many International Conventions ask for cooperative efforts to ensure the protection of environment and sustainable development
.
· United States is a party to the Inter-American Convention for the Protection and Conservation of Sea Turtles, of which the other members are all certified under Section 609, none of them have ratified the convention. Under the convention, protocols under the WTO agreement and agreement on Technical Barriers to Trade would be followed and at the same time the signatory countries shall consensually put in place regulations providing for, inter alia, use of TEDs jointly determined to be suitable for a particular party's maritime areas. 

This creates a juxta position, and also shows the conviction of United States to enter to multilateral negotiation for an agreement on the conservation of the sea turtles. The United States should not have unilaterally imposed measures, when it had already tried the alternative by way of this negotiation leading to the convention.
According to the AB, import prohibition is a "weapon" in a Member's armoury of trade measures, and it had not made any effort on record to negotiate similar agreement or through other International mechanisms
 before enforcing Section 609.

The AB further stated that, looking at the fact situation it was clearly discriminatory and unjustifiable on the part of United States to have negotiated seriously with some, but not with other Members (including the appellees), that export shrimp to the United States. The policies relating to the necessity for use of particular kinds of TEDs in various maritime areas, and the operating details of these policies, are all shaped by the Department of State, without the participation of the exporting Members and also its subsequent unilateral action on them. Considering the fact, that the system and processes of certification are established and administered by the United States agencies, the decision-making involved in the grant, denial or withdrawal of certification to the exporting Members is unilateral. The unilateral character of the application of Section 609 heightens the disruptive and discriminatory influence of the import prohibition and underscores its unjustifiability.
In opinion of the AB, the United States bears responsibility for acts of all its departments of government, including its judiciary
. This is relation to the fact that the rule for TEDs to be used by all nations exporting shrimps was made by Court of International Trade.

Further the AB rejected the argument of the United States that the longer phase-in time period was justified by the then undeveloped character of TED technology, while the shorter phase-in period was later made possible by the improvements in that technology. Shorter period heavily increases the burden on the exporting countries to comply with the regulations, in result a heavier influence of export ban. The reasoning of the AB was that, it does not take into account the administrative and financial costs and the difficulties of governments to comply with the regulations.
The AB commenting on the issue of transferring of technology held that, the longer the "phase-in" period, the higher the possible level of efforts at technology transfer. Considering, the short phase-in period, not many countries would be able to comply with the regulations.

AB concluded that the measures under Section 609 in their cumulative effect constitute "unjustifiable discrimination" between exporting countries desiring certification in order to gain access to the United States shrimp market within the meaning of the chapeau of Article XX.

3."Arbitrary Discrimination"

The issue is whether the Section 609 was applied in a manner constituting "arbitrary discrimination between countries where the same conditions prevail". Section 609, in its application, imposes a single, rigid and unbending requirement that countries applying for certification under Section 609(b)(2)(A) and (B) adopt a comprehensive regulatory program that is essentially the same as the United States' program, without inquiring into the appropriateness of that program for the conditions prevailing in the exporting countries
.The AB, complained about the little or no flexibility given to officials to determine the certifications pursuant to the provision
 and held this rigidity and inflexibility constitutes "arbitrary discrimination" within the meaning of the chapeau.

According to AB, the process of the certification under Section 609(b)(2)(A) &(B) and  Section 609(b)(2)(C), there is no level of transparency and there is no formal opportunity for an applicant country to be heard, or to respond to any arguments that may be made against it, in the course of the certification process before a decision to grant or to deny certification is made.No formal written, reasoned decision, whether of acceptance or rejection, is rendered on applications for either type of certification, whether under Section 609(b)(2)(A) and (B) or under Section 609(b)(2)(C).
The parties are also not intimated about the acceptance or rejection, the approved list of countries is only published under Federal Register.Countries whose applications are denied also do not receive notice of such denial (other than by omission from the list of approved applications) or of the reasons for the denial

The AB noted that, exporting Members applying for certification whose applications are rejected are denied basic fairness and due process, and are discriminated against, vis-à-vis those Members which are granted certification.

According to the AB, under the provisions of Article X:3
, Section 609 falls within the "laws, regulations, judicial decisions and administrative rulings of general application" described in Article X:1. The measures are required to adhere to principles of due process in compliance with the WTO obligations, especially in a scenario where the measure which purports to be an exception to the treaty obligations of the Member imposing the measure and which effectively results in a suspension pro hac vice of the treaty rights of other Members.
The AB further stated that, Article X:3 of the GATT 1994 establishes certain minimum standards for transparency and procedural fairness in the administration of trade regulations.Countries whose applications are denied do not receive formal notice of such denial, nor of the reasons for the denial, and the fact, too, that there is no formal legal procedure for review of, or appeal from, a denial of an application, are all contrary to the spirit, if not the letter, of Article X:3 of the GATT 1994.

In conclusion the AB held that, theUnited States applied the measure in a manner which amounts to a means not just of "unjustifiable discrimination", but also of "arbitrary discrimination" between countries where the same conditions prevail, contrary to the requirements of the chapeau of Article XX.  And, therefore, it is not entitled to the justifying protection of Article XX of the GATT 1994.As the above has been decided, the AB felt that there was no need to examine the issue whether United States applied the measure in a manner which would constitute a "disguised restriction on international trade" under the chapeau of Article XX.

IV. ISSUES NOT DECIDED IN THE APPEAL

1) AB has not decided that the protection and preservation of the environment is of no significance to the Members of the WTO, even though in its opinion it is very important

2) AB has not decided that the sovereign nations that are Members of the WTO cannot adopt effective measures to protect endangered species, such as sea turtles, even though in its opinion, the member should be able to do.

3) AB has not decided on whether the sovereign states should not act together bilaterally, plurilaterally or multilaterally, either within the WTO or in other international fora, to protect endangered species or to otherwise protect the environment, , even though in its opinion, the sovereign states should be able to do.

V. ISSUES DECIDED IN THE APPEAL
1. AB decided that the measure of the United States in dispute in this appeal serves an environmental objective that is recognized as legitimate under paragraph (g) of Article XX of the GATT 1994.

2. AB decided that the measure has been applied by the United States in a manner which constitutes arbitrary and unjustifiable discrimination between Members of the WTO, contrary to the requirements of the chapeau of Article XX.

3.  AB decided that the measure does not qualify for the exemption that Article XX of the GATT 1994 affords to measures which serve certain recognized, legitimate environmental purposes but which, at the same time, are not applied in a manner that constitutes a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction oninternational trade. 

4. AB referring the US-Gasoline
, held that that the members are free to adopt any policy at protecting the environment, but they have to fulfill their obligations and respect the rights of other Members under the WTO Agreement.

VI. FINDINGS AND CONCLUSION
The AB, came to the following conclusions on its findings:

a) It reversed the Panel's finding that accepting non-requested information from non-governmental sources is incompatible with the provisions of the DSU;

b)  It reversed the Panel's finding that the United States measure at issue is not within the scope of measures permitted under the chapeau of Article XX of the GATT 1994, and 

c) It concluded that the United States measure, while qualifying for provisional justification under Article XX(g), fails to meet the requirements of the chapeau of Article XX, and, therefore, is not justified under Article XX of the GATT 1994.

Further the AB, recommended that Dispute Settlement Body request the United States to bring its measure found in the Panel Report to be inconsistent with Article XI of the GATT 1994, and found in this Report to be not justified under Article XX of the GATT 1994, into conformity with the obligations of the United States under that Agreement.
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