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Measures at issue:The Indian Livestock Importation Act, 1898 (9 of 1898); a number of orders issued by India's Department of Animal Husbandry, Dairying, and Fisheries pursuant to the Livestock Act, specifically S.O. 1663(E); as well as any amendments, related measures, or implementing measures.
Legal basis of Complaint: Articles 2.3, 5.5 and 5.6 of the Agreement of Application of Sanitary and Phytosanitary Measures (SPS Agreement)

I. Relevant Facts of The Dispute
The United States (Complainant/Appellee) requested consultations with India pursuant to Art. 1 & 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), Article 11 of the Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) and Article XXII of the General Agreement on Tarriff and Trade 1994 (GATT 1994) with respect to the measures imposed by India on the Importation of various agricultural products because of the concerns related to Avian Influenza (AI).

[A] Brief Background on Avian Influenza (AI)
AI, also known as ‘avian flu’ or ‘bird flu’, is described by the World Health Organization (WHO) as “an infectious viral disease of birds (especially wild water fowl such as ducks and geese), often causing no apparent signs of illness.” According to the WHO, AI viruses can sometimes spread to domestic poultry and cause large-scale outbreaks of serious disease.
 AI has a variety of sub-types which are classified according to the two components that make up the virus – Haemagglutinin (H) and Neuraminidase (N).
All AI sub-types are classified as belonging to one of two groups according to their pathogenicity, i.e. their ability to cause disease in birds: (i) Highly pathogenic avian influenza (HPAI), which is official designation for high virulence AI; and (ii) Low pathogenicity avian influenza (LPAI), which is the official designation for ‘low virulence AI’.

AI viruses are transmitted by direct contact between infected and susceptible birds, or indirect contact through aerosol droplets or exposure to virus-contaminated materials, trays or the surface of eggs.
 Although most AI viruses do not cause disease in humans, “some are zoonotic, meaning that they can infect humans and cause disease.”

The World Organization for Animal Health (OIE) requires that its members notify it of any occurrence of HPAI and of certain types of LPAI in their territories. The 21st edition of the OIE Terrestrial Animal Health Code (Terrestrial Code) defines "notifiable avian influenza" (NAI) based on certain subtypes or based on its pathogenicity index, covering both high pathogenic notifiable avian influenza (HPNAI) and low pathogenicity notifiable avian influenza (LPNAI).
[B] Measures at issue

The measures at issue in this dispute are India's AI measures are “those measures that 'prohibit the importation of various agricultural products into India from those countries reporting [NAI]”. India maintains its AI measures through, inter alia, the following legal instruments: (a) the Live-Stock Importation Act 1898 (Livestock Act), published on 12 August 1898, as amended by the Live-Stock Importation (Amendment) Act 2001 (No. 28 of 2001) (Livestock Amendment Act), and published in the Gazette of India on 29 August 2001; and (b) S.O. 1663(E) issued by India's Department of Animal Husbandry, Dairying, and Fisheries (DAHD) pursuant to the Livestock Act and published in the Gazette of India on 19 July 2011.

a. Livestock Act
The Livestock Act “was enacted 'to make better provision for the regulation of the import live-stock which is liable to be affected by infectious or contagious disorders.”
 It “empowers the Central Government to regulate, restrict, or prohibit, in such manner as it may think fit, the import into India of any livestock which may be liable to be affected by infectious or contagious disorders.”

The Livestock Amendment Act, which came into force on 5 July 2001, amended the Livestock Act. In particular, it expanded the scope of the Livestock Act to cover not only livestock but also ‘live-stock products’.
 Furthermore, the Livestock Amendment Act introduced an additional provision regarding the Central Government's powers to regulate imports.

The DAHD is the department of India's Central Government that is tasked with the role of regulating the importation of livestock and livestock products into India as described under sections 3 and 3A of the Livestock Act.
A notification issued by DAHD under Section 3 or Section 3A of the Livestock Act operates as if it has been issued under Section 11 of the Customs Act, 1962 and becomes a customs notification. Notifications are typically legislative in character; they are assigned with a Statutory Order (S.O) number and published in the Official Gazette of India.
b. S.O. 1663 (E)
S.O. 1663(E) was issued by the DAHD in exercise of powers conferred by the Livestock Act.
It begins with a chapeau, which reads in relevant part:
In exercise of the powers conferred by sub-section (1) of Section 3 and Section 3A of the Livestock Importation Act, 1898 (9 of 1898), and in supercession of the notification of the Government of India in the Ministry of Agriculture (Department of Animal Husbandry, Dairy and Fisheries) published in the Gazette of India, …, except as respects things done or omitted to be done before such supercession, the Central Government hereby prohibits, with effect from the date of publication of this notification in the Official Gazette, namely
:
Paragraph (1) then provides:

(i) The import into India from all countries in view of Notifiable Avian Influenza (both Highly Pathogenic Notifiable Avian Influenza and Low Pathogenic Notifiable Avian Influenza), of wild birds except those reared and bred in captivity;

(ii) The import into India from the countries reporting Notifiable Avian Influenza (both Highly Pathogenic Notifiable Avian Influenza and Low Pathogenic Notifiable Avian Influenza), the following livestock products, namely:

(a) Domestic and wild birds (including poultry and captive birds);

(b) Day old chicks, ducks, turkeys, and other newly hatched avian species;

(c) Un-processed meat and meat products from avian species, including domesticated, wild birds and poultry;

(d) Hatching eggs;

(e) Egg and egg products (except Specific Pathogen Free eggs);

(f) Un-processed feathers;

(g) Live pigs;

(h) Pathological material and biological products from birds;

(i) Products of animal origin (from birds) intended for use in animal feeding or for agricultural or industrial use; and

(j) Semen of domestic and wild birds including poultry:

Provided that the Central Government may allow the import of processed poultry meat after satisfactory conformity assessment of the exporting country.

c. India’s other measures affecting importation of agricultural products

India notified to the WTO Secretariat several measures as affecting the importation of agricultural products into India because of concerns relate​d to AI. Of relevance to this dispute are S.O. 655(E), which requires a valid sanitary import permit (SIP) for all imports of live-stock product; and Office Memorandum No. 109-21/2007 - Trade, which informed other government departments of the promulgation of Notification No. S.O. 1663(E).
In addition, India has taken AI measures affecting domestic agricultural products, including The Prevention and Control of Infectious and Contagious Disease in Animals Act 1009 (Prevention of Diseases Act) and the National Action Plan of 2012 (NAP 2012).
[C] Parties’ domestic disease situations

The United States has not notified to the OIE an outbreak of HPAI in the U.S. since 2004.
 Since January 2006, the U.S. has notified to the OIE occurrences of LPAI in poultry in the U.S.

India notified to the OIE 95 outbreaks of HPAI (subtype H5N1) in poultry in India from the end of 2003 to 12 March 2013.
 India has never notified to the OIE an occurrence of LPAI in poultry in India.

[D] Legal Basis of Complaint

The U.S. claimed that India's measures are inconsistent with SPS Agreement Articles 2.2, 2.3, 3.1, 5.1, 5.2, 5.5, 5.6, 6.1, 6.2, 7 and Annex B (paragraphs 2 and 5(a-d)), as well as GATT Article XI.
 The United States further requests, pursuant to Article 19.1 of the DSU, that the Panel recommend that India bring its measures into conformity with its WTO obligations.

However, the Panel exercised judicial economy on the claims under SPS Agreement Article 5.5 and GATT Article XI.

[E] Decision of the Panel

The panel report was circulated among the Members of WTO on 14 October 2014 wherein the Panel reached to the following findings:
a. India's AI measures are inconsistent with Article 3.1 of the SPS Agreement because they are not ‘based on’ the relevant international standard as set out in Chapter 10.4 of the OIE Code; and that India's AI measures are not entitled to benefit from the presumption of consistency, under Article 3.2 of the SPS Agreement, with other provisions of the SPS Agreement and of the GATT 1994 because these measures do not ‘conform to’ the relevant international standard within the meaning of Article 3.2.

b. India's AI measures are inconsistent with Articles 5.1 and 5.2 of the SPS Agreement because they are not based on a risk assessment, appropriate to the circumstances, taking into account risk assessment techniques developed by the relevant international organizations and the factors set forth in Article 5.2; and, in the light of these findings, India's AI measures are also inconsistent with Article 2.2 of the SPS Agreement because they are not based on scientific principles and are maintained without sufficient scientific evidence.

c. India's AI measures are inconsistent with Article 2.3, first sentence, of the SPS Agreement because they arbitrarily and unjustifiably discriminate between Members where identical or similar conditions prevail; and India's AI measures are inconsistent with Article 2.3, second sentence, of the SPS Agreement because they are applied in a manner which constitutes a disguised restriction on international trade.

d. India's AI measures are inconsistent with Article 5.6 of the SPS Agreement because they are significantly more trade restrictive than required to achieve India's appropriate level of protection (ALOP) with respect to the products covered by Chapter 10.4 of the OIE Code; and, in the light of these findings, India's AI measures are also inconsistent with Article 2.2 of the SPS Agreement because they are applied beyond the extent necessary to protect human and animal life or health.

e. India's AI measures are inconsistent with Article 6.2, first sentence, of the SPS Agreement because they fail to recognize the concepts of disease-free areas and areas of low disease prevalence; and, in the light of these findings, India's AI measures are also inconsistent with: (i) Article 6.2, second sentence, of the SPS Agreement because the failure to recognize the concepts of disease-free areas and areas of low disease prevalence renders impossible a determination of such areas based on the factors enumerated in Article 6.2, second sentence; (ii) Article 6.1, first sentence, of the SPS Agreement because they are therefore not adapted to the SPS characteristics of the areas from which products originate and to which they are destined; and (iii) Article 6.1, second sentence, of the SPS Agreement because India has not taken into account factors including those specified in that provision.

f. India acted inconsistently with various provisions of Annex B to the SPS Agreement regarding the proposal, publication, and entry into force of S.O. 1663(E) and, in the light of these findings, that India also acted inconsistently with Article 7 of the SPS Agreement.

The Panel found that, pursuant to Article 3.8 of the DSU, to the extent that India has acted inconsistently with the specified provisions of the SPS Agreement, it has nullified or impaired benefits accruing to the United States under that Agreement.
 The Panel recommended, pursuant to Article 19.1 of the DSU, that the DSB request India to bring its measures into conformity with its obligations under the SPS Agreement.

II. Issues raised before Appellate Body

India Appealed the Panel’s findings of inconsistencies with respect to Articles 2.2, 5.1 and 5.2 of the SPS Agreement. India argued that the panel erred in its interpretation and application of Article 2.2 by failing to distinguish between Article 2.2 and 5.1 of the SPS Agreement as independent legal provisions setting out distinct obligations.

India also argued that the panel erred in its findings on Articles 2.3, 3.1, 3.2, 5.6 and 6 of SPS Agreement. India also raised claims under Article 11 and 13 of DSU and Article 11.2 of SPS Agreement in respect of certain of the Panel’s findings.
Thus the following issues were raised in the Appeal:

a. With respect to Articles 2.2, 5.1 and 5.2 of the SPS Agreement:

i. whether the Panel erred in its interpretation of Articles 2.2, 5.1, and 5.2 and, in particular, in its understanding of the relationship between Article 2.2, on the one hand, and Articles 5.1 and 5.2, on the other hand;

ii. whether the Panel erred in its application of Article 2.2 to India's AI measures, infinding that those measures are inconsistent with Article 2.2 solely as a consequenceof its findings that these measures are inconsistent with Articles 5.1 and 5.2; and

iii. whether the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU by:

· disregarding arguments and evidence presented by India to establish that India's AI measures are based on scientific principles and are not maintained without sufficient scientific evidence pursuant to Article 2.2;

· ruling on a claim under Article 2.2 that was broader than the one argued by the United States; and

· failing to consider India's argument that it was not required to conduct a risk assessment under Articles 5.1 and 5.2 because its AI measures are consistent with Article 2.2;

b. with respect to Article 3 of the SPS Agreement:
i. whether the Panel acted inconsistently with Article 11.2 of the SPS Agreement and Article 13.2 of the DSU in consulting with the OIE regarding the meaning of the OIE Code; and

ii. whether the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU in its assessment of the meaning of the OIE Code by:

· failing to conduct its own assessment of the meaning of the OIE Code, including by failing to do so in accordance with customary rules of treaty interpretation;

· disregarding arguments and evidence presented by India pertaining to the meaning of the OIE Code; and

· reaching findings regarding the meaning of the OIE Code that lack support in the evidence on the record;

c. with respect to Article 6 of the SPS Agreement:

i. whether the Panel erred in its interpretation of the relationship between Article 6.1 and Article 6.3;

ii. whether the Panel erred in its application of Article 6.2 by not relying solely on Sections 3 and 3A of the Livestock Act in assessing whether India recognizes the concepts of "disease-free areas" and "areas of low disease prevalence" in respect of AI; and

iii. whether the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU in its analysis of the consistency of India's AI measures with Article 6.2 by:

· basing its finding under Article 6.2 on India's "non-implementation" of the concept of "disease-free areas", and thereby ruling on a claim not argued by the United States; and

· disregarding evidence presented by India to rebut the United States' claim that India's AI measures are inconsistent with the first sentence of Article 6.2;

d. with respect to Articles 5.6 and 2.2 of the SPS Agreement:
i. whether the Panel erred in its application of Article 5.6 and, consequently, Article 2.2 to India's AI measures and, more specifically:

· whether the Panel erred in finding that the United States had identified alternative measures that would achieve India's appropriate level of protection; and

· whether the Panel failed to identify the alternative measures with precision; and

ii. whether the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU in its analysis of the consistency of India's AI measures with Article 5.6 by:

· ruling on a claim that was broader than the one argued by the United States; and

· disregarding India's arguments regarding the United States' identification of India's appropriate level of protection; and

e. with respect to Article 2.3 of the SPS Agreement:
i. whether, with respect to the issue of whether LPNAI is exotic to India, the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU by:

· setting "terms of reference" for individual experts that were beyond the scope of the OIE Code;

· requiring India to prove that LPNAI is exotic to India; and
· Delegating to the individual experts the factual determination of whether LPNAI is exotic to India.

III. Decision of the Appellate Body

[F]  Analysis of the Appellate Body on Articles 2.2, 5.1 and 5.2 of the SPS Agreement (Scientific Risk Assessment)
India requested the Appellate Body to reverse the Panel's finding that India's AI measures are inconsistent with SPS Agreement Article 2.2 because they are not based on scientific principles and are maintained without sufficient evidence. India also requested reversal of the finding that the AI measures are inconsistent with SPS Agreement Articles 5.1 and 5.2 because they are not based on a risk assessment, appropriate to the circumstances, taking into account risk assessment techniques developed by the relevant international organizations and the factors set forth in Article 5.2.

d. Appellate Body on the Relationship between Article 2.2 on one hand and Articles 5.1 & 5.2 of SPS Agreement on another hand

The relationship between Article 2.2 and Articles 5.1 & 5.2 of the SPS Agreement was considered by Appellate Body in the light of customary rules of interpretation of public international law and relevant WTO jurisprudence.
 In doing that the ABfound that “given that the provisions of Article 5 set out ‘more specific elaborations’ of the ‘basic’ rights and obligations in Article 2, we consider that the structure and logic of the SPS Agreement, as understood in the light of the relationship between the various provisions of Articles 5 and 2, is such that the preferred means for complying with the basic obligations under Article 2 is through the ‘particular routes’ or ‘specific obligations’ set out in Article 5.”

While Articles 5.1 and 5.2 may be considered specific applications of the basic obligations in Article 2.2, this does not imply that the obligations in Articles 5.1 and 5.2 somehow serve to limit the scope of application of the obligations in Article 2.2, or vice versa. To the contrary, all of these obligations apply together.
 In considering the relationship between Article 2.2, on the one hand, and Articles 5.1 and 5.2, on the other hand, it is also useful to recall that a panel's task under Article 5.1 is linked to, and is informed by, the requirements of Article 2.2.
 A panel's task under Articles 5.1 and 5.2, therefore, encompasses a scrutiny of the scientific basis underlying a risk assessment and, ultimately, the SPS measure at issue.

The findings that a panel makes with respect to claims that an SPS measure is inconsistent with Articles 5.1 and 5.2 have an important role to play in that panel's assessment of a claim that the same SPS measure is inconsistent with Article 2.2 because it is not based on scientific principles and is maintained without sufficient scientific evidence.
 The Appellate Body has consistently held that an SPS measure found to be inconsistent with Articles 5.1 and 5.2 can be presumed, more generally, to be inconsistent with Article 2.2.

The AB held that “Nonetheless, we note that the terms used in Article 2.2 and Articles 5.1 and 5.2 are not identical, and that, therefore, their respective scopes may not be entirely coextensive.”
Although it may give rise to a presumption of inconsistency with Article 2.2, a finding of a violation of Articles 5.1 and 5.2 might not invariably lead to a finding of inconsistency with Article 2.2. This is consistent with the principle of effectiveness in treaty interpretation. And, although the relationship between these provisions creates a presumption that a finding of violation of Article 2.2 will flow from a finding of violation of Articles 5.1 and 5.2, such presumption cannot be irrebuttable.
 The rebuttability of the presumption of inconsistency under Article 2.2 arising from a violation of Articles 5.1 and 5.2 cannot have the effect of diluting the requirements under Articles 5.1 and 5.2 or undermining the structure and logic of the SPS Agreement, namely, that the preferred means for complying with the basic obligations under Article 2 is through the ‘particular routes’ or ‘specific obligations’ set out in Article 5.

Article 2.2 requires that there be a rational or objective relationship between the SPS measure and the scientific evidence, and that an assessment of whether such a relationship exists must be undertaken in the light of the particular circumstances of the case, including the characteristics of the measure at issue and the quality and quantity of Scientific Evidence.
 Article 5.7, read together with the express reference to that provision contained in Article 2.2 of the SPS Agreement, also reinforces that an analysis of whether a measure is based on scientific principles or is not maintained without sufficient scientific evidence within the meaning of Article 2.2 should ordinarily focus on the assessment of the risks against which a measure seeks to protect.

It follows that any assessment of whether an SPS measure is maintained without sufficient scientific evidence or is not based on scientific principles would encompass an inquiry into evidence adduced by the parties regarding the particular risks that such measure is said to protect against, and to whom the risk is posed (e.g. humans, animals, plants, and/or the environment).

Thus in the light of above analysis, the AB Concluded that even though the presumption of inconsistency under Article 2.2 flowing from a violation of Articles 5.1 and 5.2 is rebuttable, establishing that there exists a rational or objective relationship between the SPS measure and the scientific evidence for purposes of Article 2.2 would, in most cases, be difficult without a Member demonstrating that such a measure is based on an assessment of the risks, as appropriate to the circumstances. 
e. Appellate Body’s Analysis on the Panels Interpretation & Application of Article 2.2

India claims that by equating Article 2.2 with Articles 5.1 and 5.2, the Panel rendered Article 2.2 redundant and that the Panel erred in interpreting and applying Article 2.2 of the SPS Agreement by failing to distinguish between Article 2.2 and Article 5.1 of the SPS Agreement as independent legal provisions setting out distinct obligations. India considers that a proper interpretation of Article 2.2 and Article 5.1 establishes that a Member can either base its SPS measure under Article 2.2 by directly establishing a link between the SPS measure and the scientific principles and sufficient scientific evidence, or, alternatively, a Member can follow the process under Article 5.1 by conducting a risk assessment and thus also comply with Article 2.2.

With respect to India's argument that a WTO Member whose SPS measure is found to be consistent with Article 2.2 is under no obligation to conduct a risk assessment, as required by Articles 5.1 and 5.2, we recall our discussion above, in paragraph 5.21, that SPS measures adopted by Members must comply with all of the requirements of Articles 2.2, 5.1, and 5.2. Thus, to the extent that India's claim of error on appeal is premised on an understanding that a Member adopting an SPS measure may elect either to base that measure on scientific principles and maintain it with sufficient scientific evidence in conforming with Article 2.2, or to base that measure on a risk assessment conducted in conformity with Articles 5.1 and 5.2, such premise is not correct.Furthermore, given that a WTO Member's compliance with the basic obligations in Article 2.2 cannot exclude the application of Articles 5.1 and 5.2, we also disagree with India that the Panel was required to start its analysis with Article 2.2, before proceeding to assess the United States' claims under Articles 5.1 and 5.2.

The Panel's understanding, namely, that SPS measures found to be inconsistent with Articles 5.1 and 5.2 can be presumed, more generally, not to be based on scientific principles and maintained without sufficient scientific evidence, within the meaning of Article 2.2, is consistent with the nature of the obligations under these provisions and thus the Panel did not err in its interpretation of Articles 2.2, 5.1, and 5.2 of the SPS Agreement, in particular, in its understanding of the relationship between Article 2.2, on the one hand, and Articles 5.1 and 5.2, on the other hand.

In applying Article 2.2 to India's AI measures, the Panel recalled the presumption of inconsistency under Article 2.2 flowing from a violation of Articles 5.1 and 5.2 that it had identified in its interpretation of these provisions i.e. in applying Article 2.2 to India's AI measures, the Panel found that those measures violate Article 2.2 as an automatic consequence of its finding that those measures are inconsistent with Articles 5.1 and 5.2. The Panel simply reached a consequential finding of inconsistency that flowed directly from its findings that India's AI measures breach Articles 5.1 and 5.2. In doing so, the Panel, in effect, treated the presumption as irrebuttable, without providing any reasons for such an understanding. Failing to consider whether the presumption of inconsistency with Article 2.2 that flowed from its finding that India's AI measures are inconsistent with Articles 5.1 and 5.2 was rebutted by the arguments and evidence presented by India, the Panel erred in its application of Article 2.2 to India's AI measures with respect to the import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI.
Thus, the Panel's findings were reversed by the Appellate Body, in paragraphs 7.332, 7.334, and 8.1.c.v of the Panel Report, that India's AI measures are inconsistent with Article 2.2 of the SPS Agreement, because they are not based on scientific principles and are maintained without sufficient scientific evidence, insofar as those findings concern India's import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI.

f. Appellate Body on India’s claims under Article 11 of the DSU
In addition to alleging that the Panel erred in its interpretation and application of Article 2.2 of the SPS Agreement, India also raised three claims of error under Article 11 of the DSU which are: (i) that the Panel failed to make an objective assessment of the matter by disregarding India's arguments and evidence that sought to establish that India's AI measures are based on scientific principles and are not maintained without sufficient scientific evidence, as required by Article 2.2; (ii) that the Panel failed to make an objective assessment of the matter because it ruled on a claim that was not argued by the United States, insofar as the Panel's finding of inconsistency under Article 2.2 covered the import prohibitions upon occurrence of both HPNAI and LPNAI for India's AI measures and (iii) that the Panel failed to make an objective assessment of the matter in its analysis under Articles 5.1 and 5.2 because it did not address India's argument that, because its AI measures are based on scientific principles and are not maintained without scientific evidence, they meet the requirements of Article 2.2, and India is therefore under no obligation to conduct a separate risk assessment under Article 5.1 in the present case.
a. The Appellate Body with respect to India’s first contention held that “having reversed that part of the Panel's ultimate finding under Article 2.2 relating to the import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI due to the Panel's failure to consider whether India's arguments and evidence could overcome the presumption that its AI measures are inconsistent with Article 2.2, we consider that it is not necessary for us to rule on India's first claim under Article 11 of the DSU. This is because, even if we were to agree with India, it would lead to the same result that we have reached after examining the Panel's application of Article 2.2 to India's AI measures.” 
b. With respect to the second contention raised by India, the Appellate Body held “we do not see that the case made by the United States was limited in the way that India asserts. Even though we have reversed the Panel's finding under Article 2.2 with respect to the prohibitions on imports of two categories of products upon occurrence of LPNAI, we do not consider that the Panel erred by virtue of the fact that the scope of its finding under Article 2.2 extended to the ten product categories listed in India's AI measures, as they apply both to the occurrence of HPNAI and LPNAI. We, therefore, reject this claim of error raised by India.” 
c. And lastly, in response to the third contention, the Appellate Body held “This claim does not go to the objectivity of the Panel's assessment of the matter before it. As the Appellate Body has explained, a claim that a panel failed to comply with its duties under Article 11 of the DSU "must stand by itself" and should not be made merely as a subsidiary argument or claim in support of a claim that the panel failed to apply correctly a provision of the covered agreements. Accordingly, we reject this claim of error raised by India. Thus the Appellate Body rejected all the claims of error raised by India under Art. 11 of DSU.
g. India’s request to complete the legal analysis
Having reversed, in part, the Panel's finding that India's AI measures are inconsistent with Article 2.2 of the SPS Agreement, insofar as that finding relates to the import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI, the Appellate Body turned to consider India's request to complete the legal analysis and find that its AI measures are consistent with Article 2.2.

The Appellate body further agreed that “India's request calls for us to determine whether, with respect to the import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI, the presumption of inconsistency with Article 2.2 that flows from the inconsistency of these import prohibitions with Articles 5.1 and 5.2 is rebutted by the evidence that India presented to the Panel.
 It was recalled by the Appellate Body that the Appellate Body has been able to complete the legal analysis only when the panel's factual findings and the undisputed facts on the panel record have provided it with a sufficient basis for its own analysis. The parties, thus, presented competing evidence to the Panel in support of their positions. There are, therefore, no undisputed facts on the record that would assist us in completing the legal analysis. In these circumstances, we find that we are unable to complete the legal analysis and assess the consistency of India's AI measures with Article 2.2 of the SPS Agreement with respect to the import prohibitions on fresh meat of poultry and eggs from countries reporting LPNAI.

h. Conclusion
Having rejected India's claim under Article 11 of the DSU pertaining to the Panel's finding that India's AI measures are inconsistent with Articles 5.1 and 5.2 of the SPS Agreement, and given that, in any event, compliance with the requirements of Article 2.2 cannot exclude the application of Articles 5.1 and 5.2, the Appellate Body upheld the Panel's findings that India's AI measures are inconsistent with Articles 5.1 and 5.2 of the SPS Agreement.

[G] Analysis of the Appellate Body on SPS Agreement Articles 3.1, 3.2; SPS Agreement Articles 11.2 & DSU Articles 11 and 13 (International Standards)

Panel Observed and in its finding held that India’s AI measures are inconsistent with Art. 3.1 of the SPS Agreement and that India is not entitled to benefit from the presumption of consistency of its AI Measures with the other relevant provisions of the SPS Agreement and GATT, as provided for under Art. 3.2 of the SPS Agreement. India claims that the Panel exceeded the permissible scope of consultation with the OIE as prescribed by Article 11.2 of the SPS Agreement and Article 13.2 of the DSU. India further claims that the Panel acted inconsistently with its duty to make an objective assessment of the matter within the meaning of Article 11 of the DSU by: (i) failing to conduct its own assessment of the meaning of the OIE Code, including by failing to do so in accordance with customary rules of treaty interpretation; (ii) disregarding arguments and evidence provided by India pertaining to the meaning of the OIE Code; and (iii) reaching findings regarding the meaning of the OIE Code that lack support in the evidence on the record. India requests us to reverse the Panel's findings under Articles 3.1 and 3.2 of the SPS Agreement, and to complete the legal analysis in respect of these provisions.

The AB while discussing the findings of Panel, recalled that the United States claimed that India's AI measures are inconsistent with Article 3.1 of the SPS Agreement because they are not "based on" the relevant international standards, guidelines, or recommendations of the OIE, and are not in accordance with the requirements of Article 3.3.359 India responded that its AI measures conform to the OIE Code in a manner consistent with Article 3.2, and that its measures must therefore be presumed to be consistent with the SPS Agreement and the GATT 1994.

i. Appellate Body’s Preliminary Observations regarding Analysis under Article 3
The Appellate Body observed that Article 3 of the SPS Agreement encourages the harmonization of SPS measures on the basis of international standards, while at the same time recognizing the right of WTO Members to determine their appropriate level of protection.
 In determining whether a particular SPS measure is based on, conforms to, or results in a higher level of protection than a relevant international standard, a panel must engage in a comparative assessment between the challenged measure and that international standard. In this respect, because the international standard serves as the benchmark against which a Member's compliance under Article 3 is to be assessed, it is incumbent on a panel to discern the meaning of that standard. In conducting such an assessment, panels have various means available to them. A panel may be guided by any relevant interpretative principles, including relevant customary rules of interpretation of public international law. In addition, a panel may find additional sources to be useful in discerning the meaning of the international standard. For example, panels may wish to have recourse to the views of the relevant standard-setting body, as referred to in Annex A(3) to the SPS Agreement, through evidence on the panel record or through direct consultation with that body, or with other experts in the relevant fields, pursuant to Article 11.2 of the SPS Agreement and Article 13 of the DSU.

In the circumstances of this dispute, Annex A(3)(b) provides that the relevant internationalstandards for purposes of animal health and zoonoses (i.e. infectious diseases of animalstransmissible to humans) are those developed under the auspices of the OIE. With respectto AI, the relevant international standards are those set out in the OIE Code, in particular, Chapter 10.4.406 Chapter 10.4 of the OIE Code therefore serves as the benchmark against which India's AI measures must be compared in order to determine whether they are "based on", or "conform to", that standard. Accordingly, in keeping with the guidance outlined above, it was incumbent on the Panel in this dispute to discern the meaning of relevant portions of the OIE Code in order to determine whether India's AI measures satisfy the elements under Articles 3.1 and 3.2 of the SPS Agreement.

j. Appellate Body’s analysis of Specific Claims by India under SPS Agreement Article 11.2 & DSU Article 13.2

First, India argued that the Panel erred under SPS Agreement Article 11.2 and DSU Article 13.2 by going outside of the permissible scope of a panel's consultation with an international organization regarding scientific and technical issues. In particular, India considered that “the Panel's terms of reference and its questions to the OIE indicate that the Panel was consulting with the OIE not only concerning the evidence submitted by the parties, but also regarding the interpretation of the OIE Code.” Thus, India asserted that, “because the Panel posed interpretative, instead of scientific or technical, questions to the OIE, the Panel exceeded the permissible scope of questioning allowed under these two provisions.”

The Appellate Body recalled that, after consulting with the parties and third parties, the Panel had decided to seek expert advice though a written consultation with the OIE on the interpretation of the OIE Code, directing questions to the OIE relating to: “the identification of the applicable standard with respect to AI; the levels of protection sought to be achieved by the OIE Code recommendations; and the rules concerning the establishment of the AI disease status of an OIE member, including rules relating to self-declaration, official recognition, and notification.” In addition, “the Panel had posed a series of questions to the OIE regarding the meaning of, and interaction among, the specific provisions of Chapter 10.4 of the OIE Code.”

The Appellate Body observed that the authority of a panel to consult with experts is governed by DSU Article 13, titled "Right to Seek Information," and that, in the SPS context, there are special or additional rules set forth in Article 11.2, which provides:
1. In a dispute under this Agreement involving scientific or technical issues, a panel should seek advice from experts chosen by the panel in consultation with the parties to the dispute. To this end, the panel may, when it deems it appropriate, establish an advisory technical experts group, or consult the relevant international organizations, at the request of either party to the dispute or on its own initiative.

The Appellate Body observed that,since disputes implicating claims under the SPS Agreement would normally involve "scientific or technical issues", the use of the term "should" in Article 11.2 suggests that a panel would ordinarily be expected to consult with experts in SPS cases. The Appellate Body further observed that while a panel may generally be expected to consult with experts in SPS cases, the panel still retains discretion regarding what experts it wishes to consult, and how it wishes to structure such consultations.

Thus, the Appellate Body did not consider that either Article 11.2 or Article 13 “imposes constraints on a panel's consultation with experts, including with any relevant international organizations,” and it saw no basis for understanding Article 11.2 “to circumscribe the authority or discretion a panel enjoys under Article 13 in SPS disputes.” On this basis, it disagreed that Article 11.2 limits the permissible scope of a panel's consultations with an international organization in the manner suggested by India. Rather, “these provisions apply cumulatively and harmoniously in SPS disputes, and reinforce the comprehensive nature of a panel's fact-finding powers.”
 Finally the Appellate Body concluded that the Panel did not act inconsistently with SPS Agreement Article 11.2 or DSU Article 13.2 in consulting with the OIE regarding the meaning of the OIE Code.
k. Appellate Body’s Analysis of India’s Claim under DSU Article 11

India claimed that the Panel committed errors inconsistent with its duty to make an objective assessment of the matter under DSU Article 11. In particular, India contended that “the Panel failed to assess critically the OIE's answers to the Panel's questions, and instead adopted the OIE's interpretation of the OIE Code without addressing those submissions in which India highlighted its understanding of the OIE Code and pointed to inconsistencies in the OIE's answers,” thereby “delegate[ing] the judicial function of making an objective assessment of the matter to the OIE' in a manner inconsistent with Article 11.” India also claimed that the Panel failed to interpret the OIE Code in accordance with the customary rules of treaty interpretation, as prescribed by DSU Article 3.2, and that the Panel improperly disregarded arguments and evidence on several specific matters concerning the practice of other countries and previous positions taken by the U.S. Finally, India asserted that “the Panel's conclusions regarding the meaning of the OIE code are not supported by evidence on the record.”

After reviewing the Panel's analysis and reasoning, the Appellate Body “did not agree with India that the Panel simply relied on the views of the OIE regarding the meaning of the OIE Code.” In particular, the Appellate Body considered that, while the Panel had referred to and accorded weight to the OIE's responses to the Panel's questions, the Panel also made clear that its conclusions “were founded on its own assessment of the meaning of relevant provisions of the OIE Code.”
 In addition, in light of the reference in SPS Agreement Annex A(3)(b) to the relevant international standards under the OIE, the Appellate Body did not consider that it was inconsistent with DSU Article 11 for the Panel to have consulted the OIE, or to have accorded weight to the OIE's views, regarding the meaning of the OIE Code. That is, while it may be inconsistent with Article 11 to improperly delegate its adjudicative function to an expert, it is not inconsistent for a panel to “accord weight to the views of such experts in connection with its own assessment of the matter before it.” Here, the Appellate Body “did not see that the Panel delegated its adjudicative function to the OIE in a manner inconsistent with its duties under Article 11.”

India argued that the Panel had failed to conduct its assessment of the meaning of the OIE Code in accordance with customary rules of treaty interpretation, to which the Appellate Body had some difficulty understanding the precise nature of this part of India's appeal.
 The Appellate Body delineated the scope of the contention and considered the claim raised by India to be an allegation that the Panel acted inconsistently with Article 11 of the DSU by failing explicitly to address the applicability of customary rules of treaty interpretation when it assessed the meaning of relevant provisions of the OIE Code.

In response, the Appellate Body stated that “Panel is not required to address every argument advanced by a party,” and also that an appellant cannot reargue its case before the Appellate Body under the guise of an Article 11 claim, but “rather must identify a specific error regarding the objectivity of the panel's assessment.” Here, apart from noting that the Panel did not expressly address its argument, the Appellate Body did not see that India explained why or how this error is so material as to constitute a breach of the panel's Article 11 duties.
 It noted that the Panel had rejected India's proposed interpretation of Chapter 10.4 of the OIE Code, and it recalled its conclusions above that the Panel's findings regarding the meaning of the OIE Code were founded in part on its own assessment of the meaning of the relevant provisions of Chapter 10.4, and that the Panel did not err in according weight to the views of the OIE.
 On this basis, the Appellate Body rejected India's claim that the Panel acted inconsistently with Article 11 by failing to conduct its own assessment of the meaning of the OIE Code, including by failing to do so in accordance with customary rules of treaty interpretation.

It was further contended by India that the Panel had acted inconsistently with Article 11 of the DSU because it failed expressly to address India's arguments regarding inconsistencies in the OIE's answers in respect of the meaning of the OIE Code, and improperly disregarded other arguments and evidence submitted by India concerning the practice of other countries and previous positions taken by the United States.
 In this regard, the Appellate Body found that even if the Panel did not expressly address all of the arguments and evidence submitted, it was unable to see why this was “so material as to undermine the objectivity of the Panel's analysis.”

Lastly, the Appellate Body addressed India's claim that the Panel failed to make an objective assessment of the matter by reaching findings regarding the meaning of the OIE Code that lack support in the evidence on the record. In particular, India pointed to three instances showing that the Panel's conclusion that the OIE Code does not envisage import prohibitions is not supported by evidence on the Panel record.
 The Appellate Body considered that while India pointed to this additional evidence on the panel record, it failed to engage the evidence that the Panel did cite to and rely upon. Referring to this, the Appellate Body observed that “the fact that particular pieces of evidence may not support, or may even contradict, the reasoning or conclusions of the Panel does not suffice to make out a claim that the Panel's findings lacked a sufficient basis in the factual record.” Furthermore, “an appellant must demonstrate that the error or omission is so material that it undermines the objectivity of the Panel's assessment of the matter before it.” The Appellate Body did not see that India, by pointing to the three particular instances, demonstrated that the Panel failed to conduct an objective assessment of the matter.
In addition, it found that India's contentions "appear to be premised on a misreading of the Panel's conclusion." On this basis, the Appellate Body rejected India's claim that the Panel reached findings regarding the meaning of the OIE Code that lack support in the evidence on the record.

The Appellate Body thus concluded on the basis of its finding that India has not established that the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 of the DSU in its assessment of the meaning of the OIE Code.

l. Conclusion

On this basis, the Appellate Body upheld the Panel's findings that India's AI measures are inconsistent with SPS Agreement Article 3.1, and that India is not entitled to benefit from the presumption of consistency of its AI measures with other relevant provisions of the SPS Agreement and the GATT as provided for under SPS Agreement Article 3.2.

[H] Analysis of the Appellate Body on SPS Agreement Articles 6.1, 6.2 and 6.3 & DSU Article 11 (Regional Conditions)
India requested the Appellate Body to reverse the Panel's findings that India's AI measures are inconsistent with SPS Agreement Articles 6.1 and 6.2. In particular, India argued that the Panel: “(i) erred in its interpretation of the relationship between Article 6.1 and Article 6.3 of the SPS Agreement; (ii) erred its application of Article 6.2 of the SPS Agreement to India's AI measures; and (iii) failed to make an objective assessment of the matter, as required by Article 11 of the DSU.”

The Appellate Body noted that India's appeal specifically challenges the Panel's understanding of the relationship between the first and third paragraphs of Article 6. The Appellate Body therefore set out to “situate the relationship between Articles 6.1 and 6.3 within the broader scheme of Article 6.”
 SPS Agreement Article 6 establishes that:

Adaptation to Regional Conditions, Including Pest- or Disease-Free Areasand Areas of Low Pest or Disease Prevalence
2. Members shall ensure that their sanitary or phytosanitary measures are adapted to the sanitary or phytosanitary characteristics of the area – whether all of a country, part of a country, or all or parts of several countries – from which the product originated and to which the product is destined. In assessing the sanitary or phytosanitary characteristics of a region, Members shall take into account, inter alia, the level of prevalence of specific diseases or pests, the existence of eradication or control programmes, and appropriate criteria or guidelines which may be developed by the relevant international organizations.

3. Members shall, in particular, recognize the concepts of pest- or disease-free areas and areas of low pest or disease prevalence. Determination of such areas shall be based on factors such as geography, ecosystems, epidemiological surveillance, and the effectiveness of sanitary or phytosanitary controls.

4. Exporting Members claiming that areas within their territories are pest- or disease-free areas or areas of low pest or disease prevalence shall provide the necessary evidence thereof in order to objectively demonstrate to the importing Member that such areas are, and are likely to remain, pest- or disease-free areas or areas of low pest or disease prevalence, respectively. For this purpose, reasonable access shall be given, upon request, to the importing Member for inspection, testing and other relevant procedures.

The Appellate Body observed that both the title … and the first sentence of Article 6.1 refer to the requirement to ‘adapt’ SPS measures to certain regional conditions. Moreover, “among the regional conditions in respect of which adaptation is envisaged, the title to Article 6 refers to 'Pest- or Disease-Free Areas and Areas of Low Pest or Disease Prevalence. The Appellate Body mentioned a link between this language and the second sentence of Article 6.1, which identifies the ‘level of prevalence of specific diseases or pests’ as one of the relevant SPS characteristics of a region in respect of which adaptation is envisaged. Similarly, the reference to ‘Pest- or Disease-Free Areas and Areas of Low Pest or Disease Prevalence’ in the title or Article 6 is also directly connected with the second and third paragraphs of this provision, which deal explicitly with these types of areas.

Appellate Body observed that two areas are relevant to the obligation in the first sentence of Article 6.1: the area from which the product originated and the area to which the product is destined. It also observed that Article 6.1 indicates that the term ‘area’ encompasses “all of a country, part of a country, or all or parts of several countries”. The ‘areas’ that are relevant for purposes of Article 6.1 can therefore vary, and may entail a territory that can be smaller than, the same size as, or bigger than, a country. We observe that, pursuant to the first sentence of Article 6.1, a Member's obligation to ensure adaptation applies in respect of "SPS measures" in the plural, suggesting that it applies generally, as well as in connection with each specific SPS measure maintained by a Member.

In turn, the phrase ‘in particular’ in the first sentence of Article 6.2 “underscores the link between Articles 6.1 and 6.2” and, together with the title to Article 6, underline the interlinkages between the first and second paragraphs of Article 6. It considered that “these elements point to the particular saliency of ‘pest- or disease-free areas’ and ‘areas of low pest or disease prevalence’ as factors to be taken into account in assessment the SPS characteristics of a region, pursuant to the second sentence of Article 6.1.” These considerations “indicate that, together, Articles 6.1 and 6.2 accord prominence to the content of Article 6.2 as one particular way through which a Member can ensure that its SPS measures are ‘adapted,’ as required by Article 6.1.”
 In addition, it observed that the structures of the first two paragraphs are “similar in certain respects,” and that neither is “explicitly linked to a specific assessment or determination,” but, rather “the first sentence of Article 6.1 speaks of an obligation to ‘ensure’ adaptation in respect of SPS measures generally, and the first sentence of Article 6.2 refers to a general obligation to ‘recognize’ the ‘concepts’ listed therein.”
 In turn, the second sentences of these provisions “both identify how a specific action is to be taken.” In this regard, the Appellate Body “attached some significance to the fact that Article 6 does not specify any particular manner in which a Member must ‘ensure’ adaptation of its SPS measures within the meaning of Article 6.1 or ‘recognize’ the concepts set out in Article 6.2.”
 That is, “the fact that Article 6 does not prescribe the particular manner by which Members must ‘ensure’ adaptation of their SPS measures or ‘recognize’ the relevant concepts suggests that Members enjoy a degree of latitude in determining how to do so within their domestic SPS regime.”
 Accordingly, “assessing whether or not a Member has complied with the obligations in Articles 6.1 and6.2 will necessarily be a function of the nature of the claims raised by the complainant and the circumstances of each case.”

While the assessment of consistency with Articles 6.1 and 6.2 will be a function of the claims brought by the complainant and the circumstances of each particular case, the Appellate Body found it nevertheless clear that compliance with the obligations in Articles 6.1 and 6.2 “will be facilitated in circumstances where WTO Members put in place a regulatory scheme or structure that accommodates adaptation of SPS measures on an ongoing basis.”
 In turn, it considered that “the interlinkages between Articles 6.1 and 6.2 … illuminate the close nexus between a Member's satisfaction of the obligation to recognize the concepts of pest or disease free areas of low pest of disease prevalence as set out in Article 6.2, on the one hand, and its satisfaction of the obligation to ensure that its SPS measures are adapted to the relevant SPS characteristics within the meaning of Article 6.1, on the other hand.”

Turning to Article 6.3, the Appellate Body noted that this provision “relates to a specific situation, namely, where an exporting Member is claiming that an area within its territory is a pest- or disease-free area or an area of low pest of disease prevalence.”
The Appellate Body summarized that “all three paragraphs of Article 6 are interconnected, addressing different aspects of the obligation to adapt SPS measures to regional conditions.” The “main and overarching obligation under Article 6 for a Member to ensure that its SPS measures are adapted to regional SPS characteristics is set out under the first sentence of Article 6.1.” In turn, “the remainder of Article 6 elaborates on the specific aspects of such obligation, notably, with respect to pest- or disease-free areas of low pest or disease prevalence, as well as the respective duties that apply to importing and exporting Members in this connection.”

Before turning to the specific interpretative issue raised by India, the Appellate Body expressed “certain concerns as to whether some of the Panel's statements accord with its understanding of the content and structure of Article 6.” For example, it noted that the Panel “separately found that India's AI measures are inconsistent with each sentence of Article 6.1, and with each sentence of Article 6.2,” and the Panel also “seemed to consider that the second sentence of each of these paragraphs will inevitably be violated in situations where, respectively, no assessment of the SPS characteristics of a region has been conducted, and no specific determination has been made in respect of a specific area that is potentially pest or disease free or an area of low pest or disease prevalence.” Nonetheless, it observed that these aspects of the Panel's analysis were not appealed, such that it would neither endorse nor reject the Panel's understanding in this regard.

The Appellate Body also considered that not all of the Panel's statements would have the same resonance in every case under these provisions, particularly to the extent that the Panel was suggesting that the obligation to ensure that a Member's SPS measures are ‘adapted’ within the meaning of Article 6.1 always presupposes that a member must have recognized the concepts mentioned in Article 6.2. It recalled its view that “pest- or disease-free areas and areas of low pest or disease prevalence are a subset of all the SPS characteristics of an area that may call for the adaptation of an SPS measure.” As a result, “under certain circumstances, the SPS characteristics that are relevant in a specific case may not be related to the level of pest or disease prevalence in a particular area.” In that situation, “a panel assessing whether a Member has complied with the obligation to ensure that its SPS measures are adapted within the meaning of Article 6.1 may not need to inquire as to whether that Member has previously recognized the concepts contained in Article 6.2.” In addition, the Appellate Body questioned the Panel's statement that “’adaptation’ of an SPS measure ‘presupposes’ that a Member has first ‘recognized’ the concepts of such areas, inasmuch as such statement may suggest that recognition of the concepts must consist of an affirmative act that is distinct from and taken prior to the adoption of an SPS measure.” In this regard, it “questioned the Panel's statement to the extent that it may be read as excluding that recognition of the concepts could be done through and upon adoption of the very SPS measure that is adapted to the SPS characteristics of the relevant areas.”

In addition, it expressed concerns about the Panel's statement that “Article 6.3 is ‘not directly linked to the first two paragraphs of Article 6, or to what WTO Members must do generally with respect to adapting measures to SPS characteristics of certain areas, or in particular to recognizing specific area concepts.’” In this regard, it recalled its observation above that Article 6.3, like Article 6.2, addresses pest- or disease-free areas and areas of low pest or disease prevalence, and both provisions “are linked to, and interact with, the overarching obligation to ensure that a Member's SPS measures are adapted to the SPS characteristics of the relevant areas under Article 6.1.”

m. Appellate Body’s findings on the relationship between SPS Agreement Article 6.1 and 6.3
India argued that the Panel “committed legal error in interpreting the relationship between the first sentence of Article 6.1 and the first sentence of Article 6.3.” According to India, “an importing Member's obligation, under Article 6.1, to adapt its SPS measures to the sanitary or phytosanitary characteristics of the area of the exporting Member arises only after an exporting Member makes a formal proposal under Article 6.3.”

At the outset, the Appellate Body noted India's characterization of the Panel's conclusion in paragraph 7.711 of the panel report “as a finding that no relationship exists between the second sentence of Article 6.1 and Article 6.3.”
 The Appellate Body disagreed with this characterization, however, finding only that the Panel had “indicated that a ‘link may be made’ between the information required for the assessment of SPS characteristics envisaged by the second sentence of Article 6.1 and the obligation of an exporting Member to provide ‘the necessary evidence’ under Article 6.3, first sentence, that an area within its territory is pest or disease free or is an area of low pest or disease prevalence.”

The Appellate Body then turned to examine “whether the Panel's findings are consistent with a proper understanding of the relationship among the various paragraphs of Article 6.”
 As discussed in the previous section, the Appellate Body recalled its concerns that some of the Panel's statements are “overly broad.” In addition, in this context, it expressed concerns with the Panel's statement that the steps in Article 6.3 presuppose that an importing Member is in compliance with its obligations under Articles 6.1 and 6.2, finding this to be questionable to the extent that it suggests that an exporting Member will be in a position to make the objective demonstration called for in Article 6.3 only once the importing Member has ensured that its measure is “adapted” to the SPS characteristics of the relevant areas pursuant to Article 6.1.
 In addition, it disagreed with the Panel's suggestion that adaptation occurs only after a measure is taken pursuant to a specific request for recognition by an exporting Member, noting that “the obligation to ensure that a Member's SPS measures are ‘adapted’ to the relevant areas” is a “continuing obligation” and such measures “may need to be modified if the relevant SPS characteristics change.” In this way, it disagreed with the Panel to the extent that the Panel had seemed to exclude that adaptation may involve an ex post facto “modification” of the SPS measure pursuant to an exporting Member's request and objective demonstration of the elements set out in Article 6.3.
 Moreover, while it “agreed that there is no explicit conditional language linking Article 6.1 and Article 6.3,” it emphasized that “Article 6.1 and the remainder of Article 6 need to be read together.”

The Appellate Body recognized that “depending on the nature of the claims raised and the circumstances of the case, a panel may be called upon to scrutinize whether a Member has determined that a specific area is free of disease and adapted its SPS measures accordingly.” This “may involve examining whether the importing Member received a request from an exporting Member to recognize an area within its territory as ‘disease-free.’” In such cases, “an exporting Member will be able to establish that the importing Member's failure to recognize and determine that disease-free area, and to adapt its SPS measure accordingly, is inconsistent with Articles 6.1 and 6.2 only if that exporting Member can alsoestablish that it took the steps prescribed in Article 6.3.”
 However, this does not suggest, as argued by India, “that a Member adopting or maintaining an SPS measure can only be found to have breached the obligation in Article 6.1, first sentence after an exporting Member has made the objective demonstration provided for in Article 6.3.” Rather, “a Member may still be found to have failed to ensure that an SPS measure is adapted to regional conditions within the meaning of Article 6.1 in a situation where, for example, the concept of pest- and disease-free areas is relevant, but such Member's regulatory regime precludes the recognition of such concept.” Moreover, as discussed above, the concepts in Articles 6.2 and 6.3 are only a subset of the characteristics that may call for the adaptation of an SPS measure pursuant to the first sentence of Article 6.1, and it also recalled its finding above that the adaptation requirement is an ongoing obligation. All of these considerations, it stated, “reinforce that a Member may act inconsistently with the obligation under the first sentence of Article 6.1 absent the objective demonstration provided for in Article 6.3 by an exporting Member.” Thus, the Appellate Body agreed with the Panel that “the obligations in Articles 6.1 and 6.2 are not triggered by an invocation of Article 6.3, as argued by India.”

In any event, noting the underlying U.S. claim that had been before the Panel, the Appellate Body considered that the statements by the Panel contested on appeal “were not directly related to the Panel’s assessment of the particular claim raised by the United States.”
 Thus, while the Appellate Body had “some difficulties” with certain statements made by the Panel, as discussed above, it did not consider that they amount to a reversible error when understood in the context of this dispute. It also recalled that it had rejected India's proposed interpretation of the relationship between Articles 6.1 and 6.3.

On this basis, the Appellate Body concluded that the Panel did not err in interpreting the relationship between SPS Agreement Articles 6.1 and 6.3.

n. Appellate Body’s analysis of Panel’s application of SPS Article 6.2 to India’s AI Measures

India argued that the Panel committed legal error in its application of the first sentence of SPS Agreement Article 6.2. In India’s view, the Panel itself had admitted that, pursuant to Sections 3 and 3A of the Livestock Act, “India could recognize the concepts of pest- or disease-free areas and areas of low pest of disease prevalence,” yet, despite this finding, the Panel had concluded that India’s AI measures as a whole are inconsistent with Article 6.2, first sentence because S.O. 1663(E) does not recognize these concepts. India asserted that because, under the Panel's own analysis, India is only required to “recognize” the concepts at issue and is not required to “implement” them in its domestic measures, the Panel should not have based its conclusion on S.O. 1663(E).

At the outset, the Appellate Body considered it “important to highlight that the Panel defined the measures at issue collectively as those that prohibit importation of specified products from countries reporting NAI.” In this way, the Panel “did not consider either the Livestock Act or S.O. 1663(E), separately, as a discrete measure at issue.” It also observed that India did not challenge the Panel's characterization of the measures at issue on appeal.

Here, examining the Panel’s analysis, the Appellate Body found that while the Panel acknowledged the broad discretion inherent in the Livestock Act, it had “eventually based its finding on what the AI measures actually do, rather than on what one of the instruments constituting such measures, considered alone, could potentially do.”
 The Appellate Body found no error in this approach, and it therefore disagreed with India's argument that because the parent legislation could recognize the concepts set out in the first sentence of Article 6.2, the Panel should not have based its conclusion on S.O. 1663(E), which is the delegated legislation.
 Similarly, in respect of India's argument that it only had to “recognize” the Article 6.2 concepts as opposed to implementing them, the Appellate Body considered this contention to be a “recasting” of two of India’s previous arguments with which the Appellate Body had already disagreed.
 In addition, the Appellate Body considered that the Panel had not understood the obligation to“recognize” as congruous with “implement,” nor had the Panel found that India acted inconsistently with Article 6.2, first sentence because it failed to “implement” the concepts in its domestic measures.
 Rather, the Panel had “correctly found that, since S.O. 1663(E) contradicts the requirement to recognize the concepts of disease-free areas and areas of low disease prevalence India’s AI measures, ‘taken together’, do not recognize the concepts with respect to AI, as required by Article 6.2.”

On this basis, the Appellate Body concluded that the Panel did not err in its application of SPS Agreement Article 6.2 by not relying solely on Sections 3 and 3A of the Livestock Act in assessing whether India recognizes the concepts of disease-free areas and areas of low disease prevalence in respect of AI.

o. Appellate Body’s analysis of India’s DSU Article 11 Claims

India brought two challenges under DSU Article 11 to the Panels’ findings on Article 6.2. First, India argued that the Panel ruled on a claim not argued by the U.S. In particular, while the U.S. had referred to the “non-recognition” of the Article 6.2 concepts, the Panel had then based its conclusion on the fact that the measure fails to “implement” those concepts.

At the outset, the Appellate Body noted that India’s first claim of error under Article 11 is “raised and argued by India in a single paragraph of its appellant’s submission,” without clear articulation or substantiation with specific arguments why the alleged error has a bearing on the objectivity of the Panel’s assessment. Moreover, this claim “rests on the premise that the Panel's finding of inconsistency … was based on a failure by India to ‘implement’ the concepts listed in that provision,” a claim that India already had made in its claim that the Panel erred in applying Article 6.2. In this regard, the Appellate Body recalled that an Article 11 claim must “stand by itself” and should not be made merely as a subsidiary claim. It therefore rejected India's claim.

In its second claim, India argued that the Panel disregarded critical evidence submitted by India, namely Exhibit IND-121, which, according to India, shows that India informed the U.S. in 2010 of its willingness to consider the issue of compartmentalization for the purpose of trade with the U.S., but despite this communication the U.S. never reverted to India with a proper proposal under Article 6.3.

The Appellate Body recalled that Article 11 requires a panel to consider all of the evidence presented to it, but that it is within the panel's discretion to decide which evidence it utilizes in making findings, and the mere fact that a panel does not explicitly refer to each and every piece of evidence in its reasoning is insufficient to establish a claim of violation.
 Here, it found that India did not explain “why the Panels’ failure explicitly to discuss the content of Panel Exhibit IND-121 is so material that it has a bearing on the objectivity of the Panel's factual assessment.”
 Moreover, it observed that the letter in the exhibit pre-dates the issuance of S.O. 1663(E), which requires the imposition of the import prohibitions on a country-wide basis. Thus, even if the statement could be understood as “recognition” of the Article 6.2 concepts, the Appellate Body had difficulty conceiving how such a statement could have any impact on the Panel’s assessment of a subsequently issued regulatory instrument, especially given that the Panel found the language of S.O. 1663(E) to be “clear and unequivocal.” The Appellate Body therefore rejected India's second claim of error under Article 11.

On this basis, the Appellate Body concluded that India did not establish that the Panel acted inconsistently with its duty to conduct an objective assessment of the matter under DSU Article 11 in its analysis of the consistency of India's AI measures with Article 6.2.

p. Conclusion

Having found that India did not demonstrate that the Panel erred in its assessment of the U.S. claims under SPS Agreement Article 6, the Appellate Body upheld the Panel's findings that India's AI measures are inconsistent with SPS Agreement Articles 6.1 and 6.2.

[I] Analysis of the Appellate Body on SPS Agreement Articles 5.6 and 2.2 / DSU Article 11 (More Trade-Restrictive Than Required)
India claimed on appeal that the Panel erred in its application of SPS Agreement Article 5.6 to India's AI measures, and that it also failed to make an objective assessment of the matter under DSU Article 11. India therefore requested the Appellate Body to reverse the Panel's finding that India's AI measures are significantly more trade restrictive than required to achieve India's appropriate level of protection and are therefore inconsistent with Article 5.6. India also requested that the Appellate Body reverse the Panel's finding that India's AI measures are consequentially inconsistent with SPS Agreement Article 2.2 because they are applied beyond the extent necessary to protect human and animal life or health.

The Appellate Body considered it useful to recall certain Appellate Body Jurisprudence regarding the nature of the analysis under Articles 5.6 and 2.2 of the SPS Agreement.
 Article 5.6 provides:

Without prejudice to paragraph 2 of Article 3, when establishing or maintaining sanitary or phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary protection, Members shall ensure that such measures are not more trade-restrictive than required to achieve their appropriate level of sanitary or phytosanitary protection, taking into account technical and economic feasibility.[*]3

[* fn original] 3 For purposes of paragraph 6 of Article 5, a measure is not more trade-restrictive than required unless there is another measure, reasonably available taking into account technical and economic feasibility, that achieves the appropriate level of sanitary or phytosanitary protection and is significantly less restrictive to trade.

To succeed in a claim under this provision, a complainant must establish that there is an alternative measure that: “(i) is reasonably available taking into account technical and economic feasibility; (ii) achieves the Member’s appropriate level of sanitary or phytosanitary protection; and (iii) is significantly less restrictive to trade than the contested SPS measure.” These elements are “cumulative” in nature.

The Appellate Body noted that the concept of the “appropriate level of protection” is “central” to the second limb of the Article 5.6 test, and that it is defined in SPS Agreement Annex A(5) as “the level of protection deemed appropriate by the Member establishing a sanitary or phytosanitary measure to protect human, animal or plant life or health within its territory.” It recalled precedent clarifying that a Member's appropriate level of protection is an “objective,” as distinguished from an SPS measure, which is an "instrument", chosen to achieve that objective.
 While the determination of the appropriate level of protection is a “prerogative of the Member concerned,” at the same time, several SPS Agreement provisions, including Article 5.6 “make clear that Members adopting SPS measures are subject to an implicit obligation to determine their appropriate level of protection, and to do so with sufficient precision as to enable the application of the relevant provisions of the SPS Agreement.” The Appellate Body has acknowledged, however, that where a Member does not determine its appropriate level of protection, or does so with insufficient precision, the appropriate level of protection may be established by panels on the basis of the level of protection reflected in the SPS measure actually applied.

In turn, Article 2.2 provides, in part: “Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health …”
The Appellate Body recalled its discussion above that “the basic obligations set out in Article 2 … inform, impart meaning to, and are made operative in other provisions of the SPS Agreement, including through certain of the more specific obligations set out in Article 5.” It considered that the portion of Article 2.2 quoted above "is closely linked to the specific obligation set out in Article 5.6.”

The Appellate Body noted that the Panel’s findings of inconsistency with Article 5.6 and consequently with Article 2.2 rested upon three cumulative findings: (1) measures based on the recommendations of the OIE Code would be technically and economically feasible and reasonably available alternatives to India’s AI measures; (2) the U.S. had identified alternative measures that would achieve India’s appropriate level of protection; and (3) the proposed alternative measure would be significantly less trade restrictive than India's AI measures with respect to the product categories covered by Chapter 10.4 of the OIE Code.
 On appeal, India first challenged the second intermediate finding, namely, that the U.S. identified alternative measures that would achieve India’s appropriate level of protection. Second, India appealed a “discrete aspect of the Panel's identification of alternative measures.” And, third, India advanced two allegations that the Panel failed to make an objective assessment of the matter under DSU Article 11.

q. Appellate Body’s analysis of the Alternative Measures that would achieve India’s appropriate level of protection
India argued that the U.S. failed to present a prima facie case to support its claim under Article 5.6.
 In particular, India asserted that the U.S. incorrectly identified India's appropriate level of protection based on India's domestic control measures, instead of on the measure at issue, S.O. 1663(E).

The Appellate Body recalled that the application of Article 5.6 “requires identifying a reasonably available and significantly less trade-restrictive alternative measure that would achieve the appropriate level of protection of the Member whose SPS measure is alleged to contravene Article 5.6.” This involves, inter alia, “identification of both the appropriate level of protection that the importing Member has set for itself, as well as of the level of protection that would be achieved by the alternative measure proposed by the complainant, so as to enable a comparison to be made between these two levels of protection.”
 Here, it recalled that, before the Panel, the U.S. had argued, “based on India’s ‘domestic surveillance and control measures’ (particularly, India’s NAP 2012) that India’s appropriate level of protection is ‘quite low.’” The Panel, however, undertook its own examination of the evidence on the record, concluding, on the basis of India’s assertion that its appropriate level of protection is “achieved by” and “reflected in S.O. 1663(E),” as well as India’s particular AI situation and the manner in which AI is transmitted, that India's appropriate level of protection is “very high or very conservative.”
 The Panel did not endorse the U.S. argument that the appropriate level of protection was “quite low” and, the Appellate Body pointed out, India did not challenge on appeal the level of protection identified by the Panel.

Rather, India argued on appeal that the U.S. “did not fulfil its burden of identifying an alternative measure that fulfils India's appropriate level of protection, because it identified that level on the incorrect measure.” The Appellate Body considered this issue to raise two related questions: (1) whether the U.S. is required to identify India’s appropriate level of protection on the basis of the measures at issue in order to succeed in its claim under Article 5.6; and (2) more generally, whether the fact that the U.S., as complainant, “bears the burden of proving a claim of inconsistency with Article 5.6 means that, in order to succeed …, the Panel had to accept the U.S. articulation of India’s appropriate level of protection and use this characterization in the course of its reasoning.”

The Appellate Body pointed out that “there is a distinction between the burden of proof borne by a complainant in establishing a claim under Article 5.6 …, on the one hand, and the analysis that must be undertaken by a panel in assessing such a claim, on the other hand.” To establish a claim under Article 5.6, “a complainant must put forth arguments and evidence in respect of all relevant elements under this provision, including the respondent's appropriate level of protection and the level of protection of the proposed alternative measure.” The Panel examining such claim is then charged with, inter alia, “identifying the level of protection of the Member whose SPS measure is challenged and the level of protection of the proposed alternative measure.” The Panel “is not constrained to verifying only whether or not the complainant's allegations in this regard are substantiated,” and this is “particularly so with respect to a responding Member's appropriate level of protection.”
 In this regard, the Appellate Body recalled past precedent that “the specification of such appropriate level of protection is both a prerogative and an obligation of the responding Member.” It also emphasized that, “in the context of WTO dispute settlement proceedings, a responding Member is generally better placed than the complainant to know what objective it has set in terms of the level of SPS protection it wishes to achieve.” For these reasons, “typically a panel adjudicating a claim under Article 5.6 … would be expected to accord weight to the respondent's articulation of its appropriate level of protection.” At the same time, “this does not mean that a panel must defer completely to a respondent's characterization of its own appropriate level of protection.”

The Appellate Body then examined the Panel’s approach in this case. First, the Appellate Body said that the Panel’s consideration that it needed to identify India’s appropriate level of protection suggests that the Panel correctly understood that it was required to identify India’s appropriate level of protection to adjudicate the claims before it. In this regard, the Panel did not limit its analysis to the U.S. argumentation, but it also requested India to identify its appropriate level of protection and decided to ascertain the level of protection on the basis of the totality of the evidence on the record.
Thus, “the Panel adopted a proper approach in adjudicating the claim under Article 5.6.” In addition, the Appellate Body considered that India's arguments “overlook that, in adjudicating a claim under Article 5.6 …, the identification of the respondent’s appropriate level of protection is not per se the ultimate aim of the analysis.” Rather, that aim is “to determine whether a significantly less trade-restrictive alternative measure that would meet the respondent's appropriate level of protection is available.”

Here, it recalled that the Panel had found that the OIE Code provides for an optimal level of security, and it went on to compare India's appropriate level of protection with the level in the proposed alternative measures, finding that measures based on the recommendations of the OIE Code would achieve a level of protection that is at least as high as India's “very high” or “very conservative” level of protection. The Appellate Body opined that these considerations by the Panel indicate that, while the U.S. had the burden of establishing its Article 5.6 claim, “the success of such claim did not necessarily depend upon the Panel accepting and relying upon the United States' proposed articulation of India's appropriate level of protection.”
That is, the U.S. claim “hinged on establishing that the level of protection achieved by the proposed alternative measures meets or exceeds India's appropriate level of protection, rather than on whether the Panel accepted and relied on the United States’proposed articulation of India’s appropriate level of protection, as argued by India.”
 In addition, the Appellate Body found India's arguments to be based on an inaccurate characterization of the Appellate Body jurisprudence “to the extent that India's arguments suggest that the Appellate Body has held that a complainant and a panel must identify the responding Member’s appropriate level of protection on the basis of the SPS measure at issue.”

On this basis, the Appellate Body did not agree with India that the U.S. was required to identify India's appropriate level of protection on the basis of the measures at issue in order to succeed in its claim under SPS Agreement Article 5.6. Thus, it concluded that the Panel did not errin finding that the U.S. had identified alternative measures that would achieve India's appropriate level of protection.

r. Appellate Body’s analysis on the precise identification of the proposed alternative measures

India argued that, “Since the Panel did not identify the proposed alternative measures with precision, it committed legal error under Article 5.6 by concluding that the alternative measures would fulfil India's appropriate level of protection.” In particular, it asserted that “different product-specific recommendations in the OIE Code present different risks,” such that it was “incumbent on the Panel to identify the product specific recommendation in the OIE Code for the corresponding product in S.O. 1663(E) and the applicability of the same in the event of the occurrence of HPNAI or NAI.”

The Appellate Body understood India to be arguing that “the Panel failed to specify the product-specific recommendations in the OIE Code that apply to each of the product categories for which importation is prohibited under S.O. 1663(E) upon the occurrence of HPNAI or LPNAI.”
 In this regard, it observed that the U.S. had set out for the Panel “the eight product categories in S.O. 1663(E) for which there are corresponding product-specific recommendations in Chapter 10.4 and, for each category, it had then identified the specific recommendations that are potentially applicable.”
 In these circumstances, the Appellate Body “did not see grounds for India’s claim that the Panel did not identify the proposed alternative measures with precision.” In addition, the Appellate Body noted that India’s claim appeared to be premised on its contention that the OIE Code permits only NAI-free recommendations and only on a country-wide basis, an understanding that was properly rejected by Panel.

Accordingly, The Appellate Body found that the Panel did not fail to identify the alternative measures with precision.

s. Appellate Body’s analysis on the DSU Article 11 claims

India raised two challenges under DSU Article 11 related to Article 5.6.
 First, it asserted that the Panel failed to analyse India’s defence under Article 5.6 and therefore failed to make an objective assessment of the matter. In particular, it alleged that the Panel “disregarded” its argument that the U.S. claim under Article 5.6 was “inadequate” because the proposed alternative measures were improperly based on the appropriate level of protection reflected in India's domestic control measures.
 In response, the Appellate Body recalled that it had already “addressed and rejected” this argument above. Finding this claim under Article 11 to be “indistinguishable” from India's claim with respect to the Panel’s application of Article 5.6 to India's AI measures, such that the Article 11 claim does not “stand by itself, the Appellate Body declared that this Article 11 claim “must be dismissed.”

Second, India argued that the Panel acted inconsistently with Article 11 because it ruled on a claim that was not argued by the United States. In particular, India alleged that while the U.S. limited its arguments and evidence under Article 5.6 to countries notifying LPNAI, the Panel concluded that India's measures, including import restrictions on account of the occurrence of both HPNAI and LPNAI, are inconsistent with Article 5.6.

In response, the Appellate Body found that India did not substantiate its contention that the U.S. claim was limited to the imposition of import prohibitions related to LPNAI. Rather, the Appellate Body understood the recommendations pointed to by the U.S. to address situations in which both HPNAI and LPNAI may be present. Thus, it did not consider that the U.S. limited its claim in the way that India was alleging, and it therefore did not accept India's allegation that the Panel ruled on a claim which was not argued by the U.S.

On this basis, the Appellate Body concluded that India did not establish that the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to DSU Article 11 in its analysis of SPS Agreement Article 5.6.

t. Conclusion

In light of its findings above, the Appellate Body upheld the Panel's finding that India's AI measures are inconsistent with SPS Agreement Article 5.6 because they are significantly more trade restrictive than required to achieve India's appropriate level of protection, with respect to the products covered by Chapter 10.4 of the OIE Code. Having upheld this finding, the Appellate Body found it unnecessary to address India's request for reversal of the Panel's consequential finding of inconsistency under SPS Agreement Article 2.2.

[J] Analysis of the Appellate Body on SPS Agreement Article 2.3 and DSU Article 11

India appealed certain aspects of the Panel's assessment of the U.S. claim under SPS Agreement Article 2.3, first sentence. In particular, India raised three challenges under DSU Article 11, requesting reversal of the Panel's finding that there is insufficient evidence on the record to support a finding that LPNAI is exotic to India, as well as its finding that the discrimination that India maintains, through its AI measures, against foreign products on account of LPNAI is arbitrary or unjustifiable, contrary to Article 2.3, first sentence.

SPS Agreement Article 2.3 provides:

Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail, including between their own territory and that of other Members. …

The Appellate Body observed that a complainant raising a claim under the first sentence of this provision “bears the overall burden of establishing its prima facie case of inconsistency.” It also noted that the Panel, in assessing the U.S. claim under this provision, had followed the analytical approach adopted by the compliance panel in Australia - Salmon, Article 21.5, and had therefore “analysed separately the three elements of a violation of the first sentence of Article 2.3 in sequential order,” beginning with an examination of whether India's AI measures discriminate against imported products, and concluding with an analysis of the issue of whether identical or similar conditions prevail in the territories of the U.S. and India. The Appellate Body considered that “the three elements identified in the first sentence of Article 2.3 inform each other, such that the analysis of each element cannot be undertaken in strict isolation from the analysis of the other two elements.” It added, “while a sequential analysis of distinct elements may provide a useful framework within which to scrutinize a particular measure’s conformity with the first sentence of Article 2.3, the use of such a framework does not, in itself, alter the content of the examination required or affect the overall burden of proof that is borne by a complainant under that provision.” It opined that, “logically, identifying the relevant conditions, and assessing whether they are identical or similar, will often provide a good starting point for an analysis under Article 2.3, first sentence.”

India first argued that the Panel acted inconsistently with Article 11 “because the 'terms of reference' of the Panel’s consultations with the individual experts went beyond the scope of the OIE Code.” India submitted that the Panel should have interpreted and applied Article 1.6.1 of the OIE Code when framing its “terms of reference” to the individual experts, and, in turn, the Panel should have understood that this provision requires only “self-certification for a country's AI status.” Instead, itargued that the Panel improperly required the experts to assess and review the evidence submitted by India to support its claim that it is free from LPNAI.

The Appellate Body considered that India's challenge “goes to the scope of the Panel’s consultations with the individual experts, as set out in the ‘terms of reference’ for the individual experts, and the questions posed to the experts by the Panel.” India appeared to take issue with the following “terms of reference”: “the Panel will conduct: … a written and oral consultation with two experts on the AI surveillance regime with particular reference to India’s domestic measures and its disease situation.” The Appellate Body also recalled that, “in the context of these dispute settlement proceedings, it was India that made the assertion that it was LPNAI free.” Thus, under DSU Article 11, the Panel was required “to assess whether India’s assertion was supported by the evidence on the record.” While India appeared to suggest that Chapter 1.6 of the OIE Code precludes such an assessment, and required the Panel simply to accept India’s self-assessment, the Appellate Body disagreed, finding that Chapter 1.6 "does not prescribe duties and obligations for WTO panels, and it cannot override the text of Article 11 of the DSU, which sets out the function of WTO panels and requires a panel to make an objective assessment of the matter before it, including an objective assessment of the facts of the case. It added, “nothing in the text of Article 11 … prevented the Panel from setting ‘terms of reference’ for the individual experts and posing questions concerning an issue which, given the manner in which India sought to defend itself against the claim raised by the United States under Article 2.3, first sentence, was clearly relevant to the matter before it, namely, India's disease status as regards LPNAI.”
 On this basis, the Appellate Body rejected India's claim under DSU Article 11 that the Panel failed to make an objective assessment of the matter before it by setting “terms of reference” for individual experts, and posing questions to them, that went beyond the scope of the OIE Code.

India’s second claim of error under Article 11 related to the Panel’s allocation of the burden of proof. Recalling that the initial burden of proof lies on the complainant, India asserted that the burden of proof was on the U.S. to establish its allegation that LPNAI is present in India, but that the Panel’s questions to the experts erroneously shifted that burden.

The Appellate Body understood this second claim of error to raise three issues: “(i) whether the Panel's questions to the individual experts erroneously shifted the burden of proof onto India; (ii) whether the Panel erred in concluding that India had the burden of proving that LPNAI is exotic to India; and (iii) whether the Panel erred in failing to find that India had discharged any burden of proof that it bore by establishing that it has never reported to the OIE an occurrence of LPNAI within its territory.”
 In respect of the first issue, the Appellate Body had "difficulty accepting India's assertion that the Panel's questions erroneously shifted the burden of proof."
 It considered that, "given the broad discretion that panels enjoy in consulting with experts, the mere posing of questions to individual experts does not, in and of itself, constitute a panel’s allocation of the burden of proof as between the parties to a dispute.” Moreover, it noted that the questions posed “concerned the arguments and evidence submitted by both India and the United States, and do not, in the context and circumstances of this dispute, equate to somehow shifting the burden of proof onto India.”

As to the second issue, the Appellate Body understood from the parties’ positions before the Panel that the factual assertion that LPNAI is exotic to India “was the crux of India’s rebuttal with respect to all three elements under the first sentence of Article 2.3, and not an element of the United States’ prima facie case with respect to the second form of discrimination.”
 It recalled that the U.S. sought to establish its prima facie case by demonstrating, inter alia, that India’s AI measures arbitrarily and unjustifiably discriminate against imported products because they prohibit imports upon occurrence of LPNAI, when India does not have in place a surveillance system capable of reliably detecting LPNAI, and, therefore, has not taken a critical step that would be necessary to make it possible to restrict domestic products on account of LPNAI.”
 The Appellate Body found that its review of the Panel’s analysis “confirms that thisis indeed how the Panel understood” the content of the U.S. case and the nature of India’s factual assertion. Given the Panel’s observations and findings, together with the Panel’s finding that similar or identical conditions prevail in the U.S. and India, and that India treats domestic and imported products differently with respect to the risk of LPNAI, depending on whether that risk originates in India or another Member, the Appellate Body did not consider that the Panel acted inconsistently with Article 11 in concluding that the U.S. had discharged its burden of establishing its prima facie case with respect to the second “form” of discrimination.
 The Appellate Body therefore rejected India's argument that the Panel acted inconsistently with DSU Article 11 in finding that “India has the burden of providing that LPNAI is exotic to India.”

In respect of the third issue, whether the fact that India had never reported to the OIE an occurrence of LPNAI within its territory was sufficient for the Panel to conclude that LPNAI is exotic to India, the Appellate Body agreed with the U.S. that this “amounts to a repackaging of India’s argument that its own assertion of LPNAI freedom should have been accepted as a fact even in the absence of scientific evidence in the record to support it.” Having found above that the Panel was not obligated by Article 1.6.1 of the OIE Code to accept as conclusive India’s alleged “self-declaration” of LPNAI freedom, it also rejected India’s argument that the fact that India had never reported an occurrence of LPNAI within its territory to the OIE required the Panel to conclude that LPNAI is exotic to India.
 On this basis, it rejected India’s claim that the Panel acted inconsistently with DSU Article 11 by requiring India to prove that LPNAI is exotic to India.

Finally, the Appellate Body addressed India's third claim of error under Article 11, namely that “the questions posed by the Panel to the individual experts amounted to an improper delegation of the factual determination of whether LPNAI is exotic to India to the experts.” India argued that the objective assessment of facts is the panel's task, one that cannot be delegated.
 In response, the Appellate Body pointed out that India’s appeal is restricted to the scope of the Panel’s consultations with the experts and not the Panel’s use of, or reliance upon, the responses provided by the experts.
 In this regard, the Appellate Body considered that India failed to explain (nor could the Appellate Body understand) “how the Panel's questions, in and of themselves, can be seen as a delegation by the Panel of its function as the assessor of facts under Article 11,” nor has India explained “how the mere posing of questions amounted to a lack of objectivity on the part of the Panel.” Moreover, while India's argument was that the Panel improperly “delegated” this factual determination, the Appellate Body observed that the Panel ultimately did not make a determination on this factual issue, but, instead, it simply ruled that India did not present arguments and evidence to substantiate the factual assertion that it made.
 Thus, the Appellate Body rejected India's claim that the Panel acted inconsistently with Article 11 because the questions posed by the Panel to the individual experts amounted to an improper delegation of its function to make the factual determination of whether LPNAI is exotic to India.

The Appellate Body rejected each of India's three claims of error raised under DSU Article 11, concluding that India failed to establish that the Panel acted inconsistently with its duty to conduct an objective assessment of the matter pursuant to Article 11 in its assessment and findings with respect to the U.S. claim relating to the second "form" of discrimination under SPS Agreement Article 2.3, first sentence. Thus, it upheld the Panel's finding that India's measures are inconsistent with Article 2.3, first sentence because they arbitrarily or unjustifiably discriminate between WTO Members where identical or similar conditions prevail.

IV. Findings & Conclusion

The Appellate Body recommended that the DSB should request India to bring its measures, as found by Appellate Body in its report and in the Panel report modified by Appellate Body’s Report, to be inconsistent with the SPS Agreement, into conformity with its obligations under the Agreement.

�Para 2.1, Page 19, Panel


�Para 2.6, Page 19, Panel


�Para 2.7, Page 20, Panel


�Para 2.8, Page 20, Panel


�Para 2.16, Page 22, Panel


�Para 2.20, Page 22, Panel


�Para 2.22, Page 23, Panel


� Para 2.23, Page 23, Panel


�Para 2.25, Page 24, Panel


�Para 2.26, Page 24, Panel


�Para 2.27, Page 24, Panel


�Para 2.28, Page 24, Panel


� Para 2.30, Page 25, Panel


� Para 2.31, Page 25, Panel


� Para 2.31, Page 25, Panel


� Para 2.45, Page 31, Panel


� Para 2.46, Page 31, Panel


� Para 2.47, Page 31, Panel


� Para 2.48, Page 31, Panel


� Para 3.1, Page 34, Panel


� Para 3.2, Page 34, Panel


� Para 7.803, Page 210, Panel


�Panel Report, para. 8.1.c.ii.


�Panel Report, para. 8.1.c.iii-v.


�Panel Report, para.8.1.c.vi


�Panel Report, para. 8.1.c.vii-viii


�Panel Report, para. 8.1.c.ix-x


�Panel Report, para. 8.1.c.xi-xvi


�Panel Report, para. 8.5


� Panel Report, para. 8.6


�Para 5.1, Page 53, AB Report


�Para, 5.11, Page 56, AB Report


�Para 5.12, Page57, AB Report


�Para 5.21, Page 59, AB Report


�Para 5.22, Page 59, AB Report [cited: Appellate Body Report, Australia – Apples, para. 215 (referring to Appellate Body Reports,US/Canada – Continued Suspension, para. 591)]


�Para 5.22, Page 59, AB Report


� Para 5.23, Page 60, AB Report


� Para 5.23, Page 60, AB Report [cited: Panel Report, Australia – Salmon, para. 8.52; Panel Report, Australia – Salmon, para. 8.52; and Appellate Body Report, Australia – Apples, para. 340]


� Para 5.24, Page 60, AB Report


� Para 5.24, Page 60, AB Report


� Para 5.25, Page 60, AB Report


� Para 5.26, Page 60& 61, AB Report


� Para 5.27, Page 61, AB Report


� Para 5.27, Page 61, AB Report


� Para 5.30, Page 62, AB Report


� Para 5.32, Page 62 & 63, AB Report


� Para 5.34, Page 63, AB Report


� Para 5.47, Page 67, AB Report


� Para 5.48, Page 67, AB Report


� Para 5.51, Page 68, AB Report


�Para 5.55, page 69, AB Report 


�Para 5.57, Page 60, AB Report


�Para 5.76, Page 74, AB Report


�Para 5.79, page 75-76, AB Report


�Para 5.82, page 76, AB Report


�Para 5.84, page 76-77, AB Report


�Para 5.85-5.87, page 77, AB Report


�Para 5.88, page 77-78, AB Report


�Para 5.89, page 78, AB Report


�Para 5.90, page 78, AB Report


�Para 5.93, page 79, AB Report


�Para 5.94, page 79, AB Report


�Para 5.95-5.97, page 79, AB Report


�Para 5.97, page 79, AB Report


�Para 5.98, page 80, AB Report


�Para 5.99, page 81, AB Report


�Para 5.100, page 81, AB Report


�Para 5.101, page 81, AB Report


�Para 5.104, page 82, AB Report


�Para 5.107, page 83, AB Report


�Para 5.108, page 83, AB Report


�Para 5.109, page 83, AB Report


�Para 5.110, page 83, AB Report


�Para 5.111, page 83, AB Report


�Para 5.129, page 88, AB Report


�Id. 


�Para 5.131, page 89, AB Report


�Para 5.132, page 89-90, AB Report


�Para 5.133, page 90, AB Report


�Para 5.134, page 90, AB Report


�Para 5.136, page 91, AB Report


�Para 5.137, page 91, AB Report


�Id.


�Para 5.138, page 91, AB Report


�Para 5.139, page 91, AB Report


�Para 5.140, page 92, AB Report


�Para 5.141, page 92, AB Report


�Para 5.142, page 92, AB Report


�Para 5.143, page 92-93, AB Report


�Para 5.144, page 93, AB Report


�Para 5.145, page 93, AB Report


�Para 5.149, page 94, AB Report


�Para 5.150, page 94-95, AB Report


�Para 5.151, page 95, AB Report


�Para 5.152, page 95, AB Report


�Para 5.154, page 95, AB Report


�Para 5.155, page 96, AB Report


�Para 5.156, page 96, AB Report


�Para 5.157, page 96, AB Report


�Para 5.159, page 97, AB Report


�Para 5.160, page 97, AB Report


�Id.


�Para 5.161, page 97, AB Report


�Para 5.165, page 98, AB Report


�Para 5.169, page 99, AB Report


�Id.


�Para 5.172, page 100, AB Report


�Para 5.174, page 100, AB Report


�Para 5.175, page 100, AB Report


�Para 5.176, page 101, AB Report


�Para 5.177, page 101, AB Report


�Para 5.179, page 101, AB Report


�Para 5.180, page 101-102, AB Report


�Para 5.182, page 102, AB Report


�Id.


�Para 5.184, page 103, AB Report


�Para 5.185, page 103, AB Report


�Para 5.187, page 103, AB Report


�Para 5.188, page 103, AB Report


�Para 5.201, page 106, AB Report


�Para 5.202, page 106, AB Report


�Para 5.203, page 106, AB Report


�Para 5.204, page 106-107, AB Report


�Para 5.205, page 107, AB Report


�Para 5.207, page 107, AB Report


�Para 5.208, page 107, AB Report


�Para 5.211, page 108, AB Report


�Para 5.212, page 108, AB Report


�Para 5.213, page 109, AB Report


�Para 5.214, page 109, AB Report


�Para 5.216, page 109, AB Report


�Para 5.217, page 109-110, AB Report


�Para 5.218, page 110, AB Report


� Para 5.219, page 110, AB Report


� Para 5.220, page 110, AB Report


� Para 5.221, page 111, AB Report


� Para 5.222, page 111, AB Report


� Para 5.223, page 111, AB Report


� Para 5.224, page 111-112, AB Report


� Para 5.225, page 112, AB Report


� Para 5.226, page 112, AB Report


� Para 5.227, page 112, AB Report


� Para 5.228, page 112-113, AB Report


� Para 5.230, page 113, AB Report


� Para 5.231, page 113, AB Report


� Para 5.232, page 114, AB Report


� Para 5.233, page 114, AB Report


� Para 5.234, page 114, AB Report


� Para 5.235, page 114, AB Report


� Para 5.237, page 114, AB Report


� Para 5.238, page 115, AB Report


� Para 5.241, page 115, AB Report


� Para 5.242, page 115, AB Report


� Para 5.244, page 116, AB Report


� Para 5.245, page 116, AB Report


� Para 5.261, page 120, AB Report


� Para 5.262, page 120, AB Report


�Para 5.265, page 121-122, AB Report


�Para 5.266, page 122, AB Report


�Para 5.267, page 122, AB Report


�Para 5.270, page 123, AB Report


�Para 5.271, page 123, AB Report


�Para 5.273, page 124, AB Report


�Para 5.274, page 124, AB Report


�Para 5.275, page 124-125, AB Report


�Para 5.280, page 126, AB Report


�Id.


�Para 5.281, Page 126-127, AB Report


�Para 5.282, Page 127, AB Report


�Para 5.283, Page 127, AB Report


�Para 5.285, Page 127, AB Report


�Id.


�Para 5.286, Page 127, AB Report


�Para 5.287, Page 127, AB Report


�Para 6.2, Page 129, AB Report





