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I. Relevant Facts of the Case

Canada requested consultations with Brazil under Article 4 of the Agreement on Subsidies and Countervailing Measures (“SCM Agreement”) and Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (“DSU”), regarding “certain export subsidies granted under the Brazilian Programa de Financiamento as Exportações (“PROEX”) to foreign purchasers of Brazil’s EMBRAER aircraft.”

PROEX is administered by the Comitê de Crédito as Exportações (“Committee”), an inter-agency group within the Ministry of Finance in Brazil.  Day-to-day operations of PROEX are conducted by the Bank of Brazil.
  Under PROEX, the Government of Brazil provides interest rate equalization subsidies for sales by Brazilian exporters, including Embraer.
PROEX interest rate equalization subsidies begin after the aircraft is exported and paid for by the purchaser.  The payments are made in the form of bonds issued by PROEX to the financing institution.  After each export transaction is confirmed, the Bank of Brazil applies to the National Treasury of Brazil for the issuance of bonds designated as National Treasury Note – Series I ("NTN-I") bonds.  The National Treasury issues these bonds and transfers them to the Bank of Brazil, which in turn passes the bonds to the lending bank (or its agent bank).  The lending bank can redeem the bonds on a semi-annual basis for the duration of the financing, or can sell them on the market at a discount immediately upon receipt. NTN-I bonds are denominated in Brazilian currency, indexed to the dollar as of the date the bonds are issued. The bonds can only be redeemed in Brazil, and only in Brazilian currency.

II. Measures at Issue
Canada identified the specific measures at issue as certain export subsidies granted under the Brazilian Programa de Financiamento às Exportações (“PROEX”) to foreign purchasers of Brazil's Embraer aircraft and the payment of export subsidies through interest rate equalization and export financing programmes under PROEX. The main measure in issue in this case was whether the export subsidies under PROEX are inconsistent with Article 3 of the SCM Agreement and whether payments made under the 'Interest Equalization' component of PROEX on exported Brazilian regional aircraft constitute prohibited subsidies.

The Brazilian measures in question  include Provisional Measure 1700-15 replacing Provisional Measure 1629-13 and Law 8187 establishing PROEX;  Law no. 8249/91;  Decree no. 2414 of December 8, 1997;  Resolutions of the National Monetary Council nos. 2490/98, 2452/97;  2381/97, 2380/97, 2224/95;  Circular DIRIN 5;  Resolution No. 50 of the Federal Senate of June 13, 1993;  MICT Orders 28/98, 23/98, 7/98, 121/97, 83/97, 53/97, 34/97, 33/97 and MF/MICT Order 314/95;  and Central Bank Circular no. 2601.

III. Legal Basis of the Complaint
Articles 3.1(a) and 4 of the Agreement on Subsidies and Countervailing Measures and Article 4 of Understanding on Rules and Procedures Governing the Settlement of Disputes.
IV. Findings of the Panel

The following findings
 were arrived at by the Panel in its Final Report:
(a) PROEX interest rate equalization payments on exports of Brazilian regional aircraft are subsidies within the meaning of Article 1 of the SCM Agreement which are contingent upon export performance within the meaning of Article 3.1(a) of that Agreement;

(b) PROEX interest rate equalization payments on exports of Brazilian regional aircraft are not "permitted" by reason of the first paragraph of item (k) of the Illustrative List of Export Subsidies;

(c) Brazil has failed to comply with certain of the conditions of Article 27.4 of the SCM Agreement and the prohibition of Article 3.1(a) of the SCM Agreement is therefore applicable to Brazil.

(d) Payments made on exports of regional aircraft under the PROEX interest rate equalization scheme are export subsidies inconsistent with Article 3 of the SCM Agreement.

(e) Pursuant to Article 3.8 of the DSU, the finding in paragraph 8.2 also constitutes a case of prima facie nullification or impairment of benefits accruing to Canada under the SCM Agreement, which Brazil has not rebutted.

(f) Canada has requested that the Panel make specific recommendations regarding implementation of these findings. Panel was required to make the recommendation provided for in Article 4.7 of the SCM Agreement and they are authorized to make no other.  Accordingly, Panel recommended that Brazil withdraw the subsidies identified above without delay.

(g) Panel recommended that Brazil withdraw its subsidies within 90 days.

V. Issues Raised before the Appellate Body

On 3 May 1999, Brazil notified the Dispute Settlement Body (the "DSB") of its intention to appeal certain issues of law covered in the Panel Report and legal interpretations developed by the Panel, pursuant to Article 4.8 of the  SCM Agreement and paragraph 4 of Article 16 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU"), and filed a Notice of Appeal pursuant to Rules 20 and 31(1) of the Working Procedures for Appellate Review (the "Working Procedures").
  

The following issues were raised in appeal
:
(a) Whether the Panel erred in finding that certain regulatory instruments specified in the request for the establishment of a panel, but not discussed in the consultations, were properly before the Panel;
With respect to the provisions of SCM Agreement:

(b) Whether the Panel erred in finding that in a dispute involving a claim of violation of Article 3.1(a) of the SCM Agreement by a developing country Member, the complaining party has the burden of proving that the developing country Member in question has not acted in conformity with the provisions of Article 27.4 of that Agreement;

(c) Whether the Panel erred in interpreting and applying the phrase "shall not increase the level of its export subsidies" under Article 27.4 of the  SCM Agreement, in particular, in finding that:

1) the "proper point of reference" for the purpose of determining whether a Member has increased the level of its export subsidies is actual expenditures, rather than budgeted amounts;

2) the export subsidies for regional aircraft under PROEX should be considered to be "granted" when the NTN-I bonds are issued, rather than when the letter of commitment is issued;  and

3) it is appropriate in this case to use constant dollars, rather than nominal dollars, in assessing whether Brazil has increased the level of its export subsidies;

(d) Whether the Panel erred in finding that Brazil had failed to demonstrate that the export subsidies for regional aircraft under PROEX are not "used to secure a material advantage in the field of export credit terms" under item (k) of the Illustrative List;

(e) Whether the Panel erred in recommending that Brazil withdraw its subsidies within 90 days;  and

(f) If we find that the export subsidies for regional aircraft under PROEX are "granted" at the time of issuance of a letter of commitment, whether the subsequent issuance of NTN-I bonds is consistent with Brazil's obligation not to "maintain" prohibited export subsidies under Article 3.2 of the SCM Agreement.

VI. Decision of the Appellate Body
A. Regarding the regulatory instruments that came into effect after consultations
In our view, Articles 4 and 6 of the DSU, as well as paragraphs 1 to 4 of Article 4 of the SCM Agreement, set forth a process by which a complaining party must request consultations, and consultations must be held, before a matter may be referred to the DSB for the establishment of a panel.  Under Article 4.3 of the SCM Agreement, moreover, the purpose of consultations is “to clarify the facts of the situation and to arrive at a mutually agreed solution”.

We do not believe, however, that Articles 4 and 6 of the DSU, or paragraphs 1 to 4 of Article 4 of the SCM Agreement, require a precise and exact identity between the specific measures that were the subject of consultations and the specific measures identified in the request for the establishment of a panel. As stated by the Panel, “one purpose of consultations, as set forth in Article 4.3 of the SCM Agreement, is to 'clarify the facts of the situation', and it can be expected that information obtained during the course of consultations may enable the complainant to focus the scope of the matter with respect to which it seeks establishment of a panel.” We emphasize that the regulatory instruments that came into effect in 1997 and 1998 did not change the essence of the export subsidies for regional aircraft under PROEX.

For these reasons, we conclude that the export subsidies for regional aircraft under PROEX, including the regulatory instruments that came into effect after consultations were held between Canada and Brazil, were properly before the Panel.
 

B. Burden of Proof Under Article 27.4 of the SCM Agreement
Canada appeals the Panel's finding that, in a case involving a claim of violation of Article 3.1(a) against a developing country Member, the complaining party has the burden of demonstrating that the developing country Member in question has not complied with at least one of the elements of Article 27.4.

In United States – Measures Affecting Imports of Woven Wool Shirts and Blouses from India, the Appellate Body stated that “the burden of proof rests upon the party...who asserts the affirmative of a particular claim or defence.” 
 There, we also noted that "Articles XX and XI:(2)(c)(i) are limited exceptions from obligations under certain other provisions of the GATT 1994, not positive rules establishing obligations in themselves.  They are in the nature of affirmative defences."
The ordinary meaning of the text of Article 27.2(b) is clear. For a period of eight years after the date of entry into force of the WTO Agreement, the prohibition on export subsidies in paragraph 1(a) of Article 3 of the SCM Agreement does not apply to developing country Members described in Article 27.2(b) – as long as they comply with the provisions of Article 27.4. With respect to the application of the prohibition of export subsidies in Article 3.1(a) of the SCM Agreement, paragraphs 2 and 4 of Article 27 contain a carefully negotiated balance of rights and obligations for developing country Members. During the transitional period from 1 January 1995 to 1 January 2003, certain developing country Members are entitled to the non-application of Article 3.1(a), provided that they comply with the specific obligations set forth in Article 27.4. Put another way, when a developing country Member complies with the conditions in Article 27.4, a claim of violation of Article 3.1(a) cannot be entertained during the transitional period, because the export subsidy prohibition in Article 3 simply does not apply to that developing country Member.

The title of Article 27 is "Special and Differential Treatment of Developing Country Members".  Paragraph 1 of that Article provides that "Members recognize that subsidies may play an important role in economic development programmes of developing country Members."  Both from its title and from its terms, it is clear that Article 27 is intended to provide special and differential treatment for developing country Members, under certain specified conditions.  In our view, too, paragraph 4 of Article 27 provides certain obligations that developing country Members must fulfill if they are to benefit from this special and differential treatment during the transitional period. On reading paragraphs 2(b) and 4 of Article 27 together, it is clear that the conditions set forth in paragraph 4 are positive obligations for developing country Members, not affirmative defences.
 

For these reasons, we agree with the Panel that the burden is on the complaining party (in casu Canada) to demonstrate that the developing country Member (in casu Brazil) is not in compliance with at least one of the elements set forth in Article 27.4. If such non-compliance is demonstrated, then, and only then, does the prohibition of Article 3.1(a) apply to that developing country Member.
 
C. Whether Brazil Has Increased The Level Of Its Export Subsidies

Our ruling on the issue of the burden of proof under Article 27.4 has implications not only for determining which party has the burden of proof in demonstrating whether the conditions of Article 27.4 are met, but also for determining whether or not Article 3.1(a) applies to the developing country Member in question.

The Panel commenced its legal reasoning by considering whether the interest rate equalization payments for regional aircraft under PROEX constitute “subsidies” within the meaning of Article 1 of the SCM Agreement which are “contingent...upon export performance” within the meaning of Article 3.1(a) of that Agreement. Brazil did not contend the two issues and therefore Panel concluded that the payments under PROEX relating to exports of Brazilian regional aircraft are subsidies contingent upon export performance since Brazil.

The Panel then went on to examine an “affirmative defence” put forward by Brazil, that is, whether PROEX support for the regional aircraft industry, even if it did constitute an "export subsidy", was nevertheless "permitted" by item (k) of the Illustrative List. The Panel should not have considered Brazil's “affirmative defence” based on item (k) of the Illustrative List before determining whether Article 3.1(a) even applied to Brazil.

Our interpretation of the relationship between Article 27 and Article 3.1(a) of the SCM Agreement leads us, in this appeal, to examine, first, the issues appealed relating to whether Brazil has increased the level of its export subsidies contrary to the provisions of Article 27.4.  Only if we determine that Brazil has not complied with the conditions of Article 27.4, and thereby find that the provisions of Article 3.1(a) do in fact apply to Brazil, will we need to examine Brazil's appeal of the Panel's findings relating to its alleged "affirmative defence" under item (k) of the Illustrative List.
· Brazil appeals the Panel's finding that actual expenditures, rather than budgeted amounts, is the "proper point of reference" for determining whether Brazil has increased the level of its export subsidies. 
 The Panel found that "the level of a Member's export subsidies in its ordinary meaning refers to the level of subsidies actually provided, not the level of subsidies which a Member planned or authorized its government to provide through its budgetary process." The Panel said this view was confirmed by footnote 55 to the SCM Agreement, which provides that, "[f]or a developing country Member not granting export subsidies as of the date of entry into force of the WTO Agreement, this paragraph shall apply on the basis of the level of export subsidies granted in 1986." The Panel noted that "[t]he verb 'grant' has been defined to mean, inter alia, 'to bestow by a formal act' and 'give, bestow, confer'."
 We agree with the Panel's reasoning on this issue. To us, the word "granted" used in this context means "something actually provided". Thus, to determine the amount of export subsidies "granted" in a particular year, we believe that the actual amounts  provided by a government, and not just those authorized or appropriated in its budget for that year, is the proper measure.  A government does not always spend the entire amount appropriated in its annual budget for a designated purpose. Therefore, in this case, to determine the level of export subsidies for the purposes of Article 27.4, we believe that the proper reference is to actual expenditures by a government, and not to budgetary appropriations. 
· Brazil also appeals the Panel's finding that PROEX subsidies for regional aircraft are "granted" when the NTN-I bonds are issued, not when the letter of commitment is issued. One of the legal issues the Panel considered in determining whether Brazil had increased the level of its export subsidies was "the question of when PROEX payments should be considered to have been 'granted' for the purposes of calculating the level of Brazil's export subsidies in terms of expenditures." In examining this issue, the Panel considered two questions: what is the form of "financial contribution" made by PROEX, within the meaning of Article 1.1(a)(1) of the SCM Agreement? And, when does the "subsidy" that is created, in part, by that "financial contribution", "exist" within the meaning of Article 1.1?  In our view, the Panel reached the correct conclusion.  However, it did so on the basis of faulty reasoning.  The issue in this case is when the subsidies for regional aircraft under PROEX should be considered to have been "granted" for the purposes of calculating the level of Brazil's export subsidies under Article 27.4 of the SCM Agreement.  The issue is not whether or when there is a "financial contribution", or whether or when the "subsidy" "exists", within the meaning of Article 1.1 of that Agreement. Therefore, the question before the Panel was this: given that the export subsidies in this case were already deemed to "exist", when were they "granted"?  At issue was the interpretation and application of Article 27.4, not of Article 1.
 It is pursuant to the provisions of Article 27.4 that Brazil is obliged not to increase "the level of its export subsidies". And, to ascertain the meaning of this phrase, it is necessary to look, again, at footnote 55, which is affixed to Article 27.4 and which speaks of "the level of export subsidies  granted" by a developing country Member. Consequently, for the purposes of Article 27.4, we see the issue of the existence of a subsidy and the issue of the point at which that subsidy is granted as two legally distinct issues. Only one of those issues is raised here and, therefore, must be addressed. That issue is: when is this subsidy, which admittedly exists, actually granted? In our view, the Panel did not have to determine whether the export subsidies for regional aircraft under PROEX constituted a "direct transfer of funds" or a "potential direct transfer of funds", within the meaning of Article 1.1(a)(i), in order to determine when the subsidies are "granted" for the purposes of Article 27.4. Moreover, the Panel compounded its error in finding that the "financial contribution" in the case of PROEX subsidies is not a "potential direct transfer of funds" by reasoning that a letter of commitment does not confer a "benefit".
 This was a mistake. We see the issues – and the respective definitions – of a "financial contribution" and a "benefit" as two separate legal elements in Article 1.1 of the SCM Agreement, which together determine whether a subsidy exists, and not whether it is granted for the purpose of calculating the level of a developing country Member's export subsidies under Article 27.4 of that Agreement. In addressing the correct legal question under Article 27.4, our answer is that export subsidies for regional aircraft under PROEX are "granted" when the NTN-I bonds are issued.  We agree with the Panel that "PROEX payments may be 'granted' where the unconditional legal right of the beneficiary to receive the payments has arisen, even if the payments themselves have not yet occurred." 
  We also agree with the Panel that the export subsidies for regional aircraft under PROEX have not yet been "granted" when the letter of commitment is issued, because, at that point, the export sales contract has not yet been concluded and the export shipments have not yet occurred.
 For the purposes of Article 27.4, we conclude that the export subsidies for regional aircraft under PROEX are "granted" when all the legal conditions have been fulfilled that entitle the beneficiary to receive the subsidies.  We share the Panel's view that such an unconditional legal right exists when the NTN-I bonds are issued.
 For these reasons, we uphold the Panel's conclusion that the export subsidies for regional aircraft under PROEX are "granted", for the purposes of Article 27.4 of the  SCM Agreement,  when the NTN-I bonds are issued, and not when the letter of commitment is issued.
 However, we wish to underscore especially that we find that it was not relevant, for the purpose of calculating the level of Brazil's export subsidies under Article 27.4, for the Panel to decide whether the "financial contribution" for PROEX subsidies involved a "direct transfer of funds" or a "potential direct transfer of funds" under Article 1.1 of the SCM Agreement.

· Canada appeals the Panel's conclusion that it is appropriate, in this case, to use constant dollars, rather than nominal dollars, in assessing whether Brazil has increased the level of its export subsidies. We note that the Panel did not make a legal finding that the level of a developing country Member's export subsidies must be measured, in every case, using a constant value.  The Panel simply made a pragmatic observation that using constant dollars is appropriate in this case.  The Panel also noted that, in this case, "the conclusion with respect to this issue would be the same whether constant or nominal dollars are used." 
 In examining the data before it relating to Brazilian export subsidies under PROEX and BEFIEX, the Panel examined data denominated both in current US dollars and in 1994 constant US dollars.
  The conclusion of the Panel was "that Brazil had by 1997 increased the level of its export subsidies above that prevailing in 1994, whether the data are expressed in nominal or in constant dollars." 
 As the Panel relied on data denominated both in current dollars and in constant dollars, we see no reason to overturn this conclusion of the Panel.

And, for all these reasons, we uphold the overall conclusion of the Panel, in paragraph 7.76 of the Panel Report, that "Brazil has 'increased the level of its export subsidies' within the meaning of Article 27.4 of the SCM Agreement." And, thus, we find that Article 3.1(a) applies to Brazil in this case, because Brazil has not complied with the provisions of Article 27.4.

D. Whether Proex Interest Rate Equalization Payments Used "To Secure A Material Advantage In The Field Of Export Credit Terms"

Having determined that Brazil has not complied with the provisions of Article 27.4, we conclude that the prohibition of Article 3.1(a) applies to Brazil in this case. We must therefore examine Brazil's appeal of the finding of the Panel relating to Brazil's alleged "affirmative defence" under item (k) of the Illustrative List.
Before the Panel, Brazil contended that, although PROEX payments are export subsidies, they are nevertheless "permitted" by item (k) of the Illustrative List.
 The Panel noted that to rule in favour of Brazil on this issue, it would need to find for Brazil on all of the following three points: first, that PROEX payments are "the payment by [governments] of all or part of the costs incurred by exporters or financial institutions in obtaining credits"; second, that PROEX payments are not "used to secure a material advantage in the field of export credit terms"; and, third, that a "payment" within the meaning of item (k) which is not "used to secure a material advantage in the field of export credit terms" is "permitted" by the SCM Agreement even though it is a subsidy which is contingent upon export performance within the meaning of Article 3.1(a) of that Agreement. The Panel also noted that Brazil had explicitly acknowledged that the "material advantage" clause in item (k) constitutes an "affirmative defence", and, therefore, that the burden of establishing that "defence" was on Brazil.
 The Panel, in its conclusion, rejected Brazil's affirmative defense based on item (k) of the Illustrative List. In coming to this conclusion, the Panel first interpreted the phrase "used to secure a material advantage in the field of export credit terms", and then applied its interpretation to the facts relating to export subsidies for regional aircraft under PROEX. In its reasoning on this issue, the Panel made four, not entirely consistent, statements of its interpretation.

In examining the ordinary meaning of the phrase "used to secure a material advantage in the field of export credit terms" in item (k), the Panel noted that the word "advantage" has been defined as "a more favorable or improved position" and as a "superior position".
 The Panel also concurred with Brazil that "advantage" involves the concept of comparison. It went on to add that it considers that an item (k) payment is "used to secure a material advantage" where the payment has resulted in the availability of export credit on terms which are more favourable than the terms that would otherwise be available in the marketplace to the purchaser with respect to the transaction in question.
 The Panel then considered the context of the "material advantage" clause generally in the SCM Agreement, and stated that, "the general approach of the SCM Agreement to determining whether a measure is a subsidy and thus subject to discipline is whether the measure confers a 'benefit' within the meaning of Article 1." 
 The Panel also discussed its view of the object and purpose of the SCM Agreement, which it stated "is to impose multilateral disciplines on subsidies which distort international trade." 
 The Panel reasoned that Brazil's approach of allowing a Member to "match" the export subsidies granted by another Member "would entail a race to the bottom, as each WTO Member sought to justify the provision of export subsidies on the grounds that other Members were doing the same." 

We note that, in its very first statement of its interpretation of the "material advantage" clause, the Panel characterized "material advantage" as "materially more favorable than the terms that would have been available in the absence of the payment." 
 However, we observe also that, in its subsequent statements, the Panel interpreted "material advantage" as simply "more favourable than the terms that would otherwise be available in the marketplace to the purchaser with respect to the transaction in question." 
 In the latter interpretation, the Panel omitted the word "material". We agree with the Panel's statement that the ordinary meaning of the word "advantage" is "a more favourable or improved position" or a "superior position". However, we note that item (k) does not refer simply to "advantage". The word "advantage" is qualified by the adjective "material". As mentioned before, in its ultimate interpretation of the phrase "used to secure a material advantage" which the Panel finally adopted and applied to the export subsidies for regional aircraft under PROEX, the Panel read the word "material" out of item (k). This, we consider to be an error.
We note that the Panel adopted an interpretation of the "material advantage" clause in item (k) of the Illustrative List that is, in effect, the same as the interpretation of the term "benefit" in Article 1.1(b) of the SCM Agreement adopted by the panel in Canada – Aircraft.
 If the "material advantage" clause in item (k) is to have any meaning, it must mean something different from "benefit" in Article 1.1(b). It will be recalled that for any payment to be a "subsidy" within the meaning of Article 1.1, that payment must consist of both a "financial contribution" and a "benefit". The first paragraph of item (k) describes a type of subsidy that is deemed to be a prohibited export subsidy. Obviously, when a payment by a government constitutes a "financial contribution" and confers a "benefit", it is, a "subsidy" under Article 1.1. Thus, the phrase in item (k), "in so far as they are used to secure a material advantage", would have no meaning if it were simply to be equated with the term "benefit" in the definition of "subsidy". As a matter of treaty interpretation, this cannot be so.
 Therefore, we consider it an error to interpret the "material advantage" clause in item (k) of the Illustrative List as meaning the same as the term "benefit" in Article 1.1(b) of the SCM Agreement. We note that there are two paragraphs in item (k), and that the "material advantage" clause appears in the first paragraph.  Furthermore, the second paragraph is a proviso to the first paragraph.  The second paragraph applies when a Member is "a party to an international undertaking on official export credits" which satisfies the conditions of the proviso, or when a Member "applies the interest rates provisions of the relevant undertaking". this case falls under the first paragraph, and not under the proviso of the second paragraph, of item (k) of the Illustrative List.  Consequently, the issue here is whether the export subsidies for regional aircraft under PROEX "are used to secure" for Brazil "a material advantage in the field of export credit terms".

We find that Brazil has failed to meet its burden of proving that export subsidies for regional aircraft under PROEX are not "used to secure a material advantage in the field of export credit terms" within the meaning of item (k) of the Illustrative List.
 We, therefore, uphold the Panel's rejection of the "affirmative defence" claimed by Brazil on the basis of item (k) of the Illustrative List.

E. Recommendation Of The Panel To Withdraw Subsidies

In this case, the Panel, in examining the language of Article 4.7 of the SCM Agreement, considered that it was required to make the recommendation provided for in that Article, and, therefore, recommended that Brazil withdraw its subsidies "without delay".
 The Panel also determined that the requirement that Brazil withdraw its subsidies "without delay" meant that, in the circumstances of this case, Brazil shall withdraw its subsidies within 90 days.

We note that Article 4.7 of the SCM Agreement is listed in Appendix 2 to the DSU as a "special or additional rule or procedure" on dispute settlement. We note also that Article 4.7 contains several elements which are different from the provisions of Articles 19 and 21 of the DSU with respect to recommendations by a panel and implementation of rulings and recommendations of the DSB. For example, Article 19 of the DSU requires a panel to recommend that the Member concerned bring its measure "into conformity" with the covered agreements. In contrast, Article 4.7 of the SCM Agreement requires a panel to recommend that the subsidizing Member withdraw the subsidy.  In addition, paragraph 1 of Article 21 of the DSU requires "prompt compliance with recommendations or rulings of the DSB", and paragraph 3 of that Article allows an implementing Member "a reasonable period of time" to implement the recommendations or rulings of the DSB, where it is impracticable to comply immediately. In contrast, Article 4.7 of the SCM Agreement requires a panel to recommend that a subsidy be withdrawn "without delay".

With respect to implementation of the recommendations or rulings of the DSB in a dispute brought under Article 4 of the SCM Agreement, there is a significant difference between the relevant rules and procedures of the DSU and the special or additional rules and procedures set forth in Article 4.7 of the SCM Agreement. Therefore, the provisions of Article 21.3 of the DSU are not relevant in determining the period of time for implementation of a finding of inconsistency with the prohibited subsidies provisions of Part II of the SCM Agreement. Furthermore, we do not agree with Brazil that Article 4.12 of the SCM Agreement is applicable in this situation.  In our view, the Panel was correct in its reasoning and conclusion on this issue. Article 4.7 of the SCM Agreement, which is applicable to this case, stipulates a time-period. It states that a subsidy must be withdrawn "without delay". That is the recommendation the Panel made.
Based on our analysis above, we see no reason to disturb the Panel's recommendation that, in this case, "without delay" means 90 days and, therefore, Brazil must withdraw the export subsidies for regional aircraft under PROEX within 90 days.

F. "Maintaining" Subsidies Under Article 3.2 Of The  Scm Agreement
Canada makes a conditional appeal. Canada requests that, if we accept Brazil's argument and reverse the finding of the Panel that the export subsidies for regional aircraft under PROEX are "granted" at the time of issuance of the NTN-I bonds for the purposes of Article 27.4 of the SCM Agreement, then we should also reverse the Panel's decision not to make a finding on whether Brazil had acted inconsistently with its obligations not to "maintain" export subsidies under Article 3.2 of that Agreement.
 As we have not accepted Brazil's argument and have, therefore, not reversed the finding of the Panel on when the export subsidies for regional aircraft under PROEX are "granted", it is not necessary for us to consider this conditional appeal by Canada.

VII. Findings and Conclusion of the Appellate Body
For the reasons set out in its Report, the Appellate Body:

(a)
upholds the ruling of the Panel that certain regulatory instruments specified in the request for the establishment of a panel, but not discussed in the consultations, were measures properly before the Panel;

(b) 
upholds the finding of the Panel that, in a dispute involving a claim of violation of Article 3.1(a) of the  SCM Agreement by a developing country Member, the complaining party has the burden of proving that the developing country Member in question has not acted in compliance with the provisions of Article 27.4 of that Agreement;

(c)
upholds the appealed findings of the Panel relating to the Panel's determination that Brazil had failed to comply with its obligations under Article 27.4 of the SCM Agreement  to "not increase the level of its export subsidies", and, in particular, upholds the following findings of the Panel:

(i)
that the "proper point of reference" for the purpose of determining whether a Member has increased the level of its export subsidies is actual expenditures, rather than budgeted amounts;

(ii)
that for the purposes of Article 27.4, the export subsidies for regional aircraft under PROEX should be considered to be "granted" when the NTN-I bonds are issued, rather than when the letter of commitment is issued;  and

(iii)
that it is appropriate in this case to use constant dollars, rather than nominal dollars, in assessing whether Brazil has increased the level of its export subsidies;  and,

therefore, upholds the overall conclusions of the Panel that Brazil has not complied with the provisions of Article 27.4 of the  SCM Agreement, with the result that the export subsidy prohibition in Article 3.1(a) applies to Brazil;

(d)
reverses and modifies the interpretation by the Panel of the phrase "used to secure a material advantage in the field of export credit terms" in item (k) of the Illustrative List;  but upholds the conclusion of the Panel that Brazil failed to demonstrate that the export subsidies for regional aircraft under PROEX are not "used to secure a material advantage in the field of export credit terms" within the meaning of item (k);  and, therefore, upholds the Panel's rejection of the "affirmative defence" claimed by Brazil on the basis of item (k) of the Illustrative List;

(e)
upholds the recommendation of the Panel that Brazil shall withdraw the export subsidies for regional aircraft under PROEX within 90 days;  and

(f)
in light of the finding in (c)(ii) above, makes no finding on the conditional appeal by Canada on whether the issuance of the NTN-I bonds is consistent with Brazil's obligation not to "maintain" prohibited export subsidies under Article 3.2 of the SCM Agreement.
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