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MESSAGE FROM THE VICE-CHANCELLOR

We are pleased to offer to you the fourth edition of the Human Rights Law
Journal, NLUO.

The human rights corpus, taken as a whole, as a document of ideals
and values, particularly the positive law of human rights, requires the
construction of States to reflect the structures and values of governance
that derive from liberalist ideals, especially the contemporary variations
of liberal democracy practised in western democracies. Viewed from
this perspective, the human rights regime has serious implications
for~ questions of cultural diversity, the sovereignty of States, and the
universality of human rights. In light of the same, the Human Rights Law
.'Iournal focusses on legal research in the field of human rights. For this
issue of Human Rights Law Journal we have received contributions from
law professors, students and research scholars.

1 hope and wish the human rights issues discussed in this journal will
initiate further academic discussion on human rights. The journal will
indeed widen the horizon of legal discourse with respect to the dynamic

diaspora of human rights.

I congratulate the editorial team of Human Rights Law Journal, NLUO
for bringing out this issue. ’

Prof. (Dr.) Srikrishna Deva Rao
. Vice-Chancellor
National Law University Odisha, Cuttack
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EDITORIAL NOTE

“The evolution of the human rights movement clearly
illustrates humanity’s ongoing struggle toward creating a
better world”

—Robert Alan Silverstein

The quintessence of human development is to achieve the sagacity of
the human soul to the paradigmatic ideals that serve the individual and
the society simultaneously furthering the principle of “lokah samastah
sukhino bhavantu” i.c. a just social order where every person is happy
and free, where the thoughts, words and actions of his own life contribute
to the happiness and freedom of all. Expressing knowledge and research
in its undefiled pristine form is the most potent way of enlightening the
mankind.

It is in the furtherance of this ideal that National Law University Odisha,
Cuttack went ahead with the idea of initiating the Human Rights Law
Journal, so as to provide a platform for contemporaneous and pertinent
disquisition on human rights issues. This journal is an attempt to
encourage contextualised discourse on the grave and contemporary issues
in the human rights paradigm.

In this context, the present issue of the journal, the fourth volume has
focussed on a diverse range of topics that extend to non-traditional sample
spaces of human rights research such as the interplay of human rights,
democracy and the rule of law; the juxtaposition of gender justice with
human rights; human rights of tribes and indigenous people; human rights
and racial discrimination. Further general themes such as the expansion
of the horizons of human rights in the 21st century and human rights and
financial inclusion were also prescribed by the Board.

The fourth volume is published in consultation with the Editorial
Committee consisting of the faculties of National Law University Odisha,
Editorial Advisory Board consisting of distinguished experts on the
subject of Human Rights and the Student Editorial Board. The Board
strives to maintain highest echelons of jurisprudential and normative
research, coupled with a vision to encourage scholarly and informed
discussions and debates on the subject of Human Rights.

[ix]
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ARTICLES

 Lakshmi titled uTmf‘ﬁck.ing of Women
B o Jed by Discrimination” deals wity
. in the present inlcrna}ionalpnd nationa]
ndchlﬂdre‘:!s discussed in detail various judicig]
uthor : oo 0

i omcz undertaken 10 1nd|a‘as(i::‘:st ;‘r‘:’hi"p‘:of;izl:ént;n
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2018 as a means o curb the menace. } |
: d Healthcare Facilities: An Umecog}used
o e of Malda District: West Bengal, India)” is
A Cast by Dr Arpita Ghosh, wherein she draws
i a{ls living in the Malda District of West
ing i he lack of access to basic civic

i the pressing issue of ¢ -
Bengal. Sh;d;ffﬁlcss;sfaciﬁlies and the dearth of healthcarle mfras“l';lmure
?mgle“:fr‘)ofe villages which disproportionately affects the overall well-
n 4

being of the tribals.

Prof. Arun

s article by ;
The article ¥ Vulnerability Compoun

and Children:
trafficking of womena
legal framework. The

The article “Right to H
Right among the Tribes

empiri h con
an empirical research ¢ ¢
our attention to the plight of trib

i i e titled. “Making a Case for Reproductive
harvi Kumar, in her article ml§ , “Making D

rgl?o(i:cear}l’hrough Civil and Political Rights: Ar} Internattmtryc:ilt an.d
Comparative Analysis”, does a deep dive into the highly clcl).n este Eli
i igh d makes a compelling case tha
of the reproductive rights of women, and make: X ] o
i i trinsically linked to her right

the reproductive rights of a woman are in : .
toee:;\fality, right to privacy and most importantly her right to life and

liberty, within the framework of international law.

The article by Mr Rajat Solankiand Ms Nidhi Chau.han’ ‘titled “A Perspectw.e
on Access to Financial Services as a Human ngl.\t puts thc? economic
and financial stability at a whole different perspective. Focussmg on legal
services as well as basic fundamental rights along W}lh the. assessment
of various international norms and their applicability in Indl.a, the paper
tries to create a co-relation between the economic and self-impendency
that is required for an individual and the nation to grow. The authors ha}'e
made an attempt to identify a “right” with respect to access to financial
services. Further, in light of the existing legal regime, they have tried to
escalate such a “right of access to financial services” as a human right.
They have also highlighted certain challenges that such an exercise of
making “access to financial services”, a right would face. However, the
authors have argued that the primary duty is cast on the Government
to enforce this right of an individual. They have also discussed various

[x]

international legal instruments that provide s.co;‘)c f'or such a .nght to
flourish. For instance, the Convention on the Elimination of Al.l Forms of
Discrimination against Women (CEDAW) is an.inlcrnalional instrument
that provides for right of access to financial services for women.

The article by Ms Navya Singh titled “ln.scnsitis./ity of Judiciary ip Ra{)e
Casces: Marriage Helping in Acquittals” is a unique paper, cspccglly in
the wake of the gender justice movement prevalent now. Abominable
atrocitics like rape have been severely condcmncd an.d the' perpetra}ors
have been accordingly punished. However, th!s paper ldCl’ltfﬁeS a unique
problem which would perplex the reader in vanc.)us. dimensions. It
attempts to analyse the phenomenon which leads to.dllutlon of sentences
or as in some cases, acquittal. It notes the various instances where rape
victims have decided to marry the perpetrator, in which case the court
bypasses the general penal provisions and acquits the accused. This paper
also highlights controversial cases where comments like, “sometimes
a feeble no, means yes” have been made in context of rape which not
only represents the insensitivity of the judiciary but also provokes the
reader to question its increasing legitimisation. It also analyses the reason
why the victims agrec to marry the accused which again points towards
factors like lack of speedy and fair trial, societal pressure, media trial,
etc. which enriches the thought provoking literature. It not only brings in
the universal human rights perspective and conventions like International
Covenant on Civil and Political Rights (ICCPR) but also highlights the
Indian legal perspective as in the right to live with dignity and right against
torture. The uniqueness of this paper lies in its wholesome approach i.e.
sociological, legal and predominant contemporary value. While such
literature identifies the tip of the iceberg and initiates a debate it is the
duty of the readers and the stakeholders of the society to further engage in

this topic and eliminate it from our society which claims to be equal, fair
and civilised.

The paper entitled “Need for Paradigm Shift for Gender Neutrality and
Gender Justice” by Ms Neha Jain and Mr Sambhav Jain takes a divergent
perspective of gender neutrality in India and points out to certain
loopholes which are potent enough to undermine the very objective of
gender neutrality. It elaborates the need for a paradigm shift towards
gender neutrality and its implementation in the law as well. Not only
doces this paper analyses the patriarchal background but also ventures
into the evolution of gender identities which further crystallises its stance.
Judicial intervention in creation of laws which emancipate women from

[xi]



elucidated but at tl}c same time it notes the
e ame provisions arc Pelne musused which agajy
in which the s “sions. It also delves into landmark judgmens
tral provt 2019) 9 SCC 39 and Navtej Singh

age-old suppression have been

methodology
calls for gender neu . :
like Joseph Shine \} (lg;’ozag{sl)nféaé(cc 1 where furl};er extrapolation,
Johar v. Union of Indi: ¢ © o0 The paper Provides an interesting
of the arguments have been ) - beyond ‘he artificial dlchommy '
g i Sugggi‘rs ;gg\di;ects ‘o\mrd_s an ipclusiye approach,
= ljit}ar)' nawre o Se;mmy have also been h.nkcd in order to _give the
B g;?_ﬂd.ff nerspectivc. The most critical aspect of this paper
a‘rgu'mems : h'o ls?rfepfacx {hat the judiciary in an attempt to emancipate
o P‘;ﬂm)'ltgg shackles of patriarchy has crealfd biased pFOViSions
::g?c‘leunad?c?selyeaffccts the other gender through “legal tt°r1r0r1§m” and
misuse of the provisions which aim to create gender neutral society.

The article by Ms Apala Goswami and Ms Rashmi Shukla, entitleq

“India’s Indigenous People and Their Collective Human ;’\ightS” tries
to study how India is adopting international t?uman rights standards
to protect her indigenous human heritage. It discusses the ‘concept of

B - hat are essentially linked

tion of the indigenous and tribal rights t cssent lin}
?\?t;e:h: advent of thf “Third Generation of Human Rights”. An insight
into the plight of indigenous people and contemporary measures taken
worldwide to address it has been discussed. An exhaustive study of the
relevant measures and efforts that are taken in India to protect the rights
of indigenous people is done in this article. Towards the end, the. article
deals with the legislative history and recent legislative as wellvas ,!Udicial
developments in the field of protection of rights of tribes .anc-i 1nd}genous
people in India. Overall the article provides a detailed msllght into the
trends and challenges faced by the indigenous people worldwide, critically
examines those trends and tries to provide a solution for the said problem.

CASE COMMENTS

The case comment by Mr Kumar Satyam, a student of National Law School
of India University, Bangalore provides a critical and analytical insight
on the transgender rights and the issues that the community faces even
after the NALSA judgment. The paper titled “Transgender Jurisprudence
— NALSA and Beyond” is a work well-written and uniquely explained.
The idea of transcendental freedom and the presence of the same in the
current society especially when it comes to the NALSA judgment and the
years beyond it have been clearly put forth by the author. The author has

[xii]

left little room for any doubts as he has tried to cover almost all the human
rights aspects, including civil and criminal.

The second case comment by Mr Nauman Beig and Ms Tanvi Mate,
students of ILS Law College, Pune on the recent Madras High Court
judgment of Arunkumar v. Inspector General of Registration, AIR 2019
Mad 265 which is an insight on the marriage laws and how difficult it
is for a transgender couple to marry in a country where personal laws
are archaic and society rigid and slow to accept development. The paper
is a study of the existence of inherent imbalance in the power structure
an.d dynamics of the genders of which the worst sufferers are the gender
minorities.

BOOK REVIEW

The book review by Mr Sudeep Sudhakaran of the latest book authored
by Jason Stanley provides an insight regarding the relevance of the book
pr Fascism Works: The Politics of Us and Them in the human rights
discourse. It discusses as to how the book is of prominence in order to
understand how fascism works in contemporary politics. It discusses how
fascism can be understood to be developing in the modern politics. How
to understand present day far-right upsurge in the context of historical
fascism is the fundamental research question this book offers. It shows
how the writer creates a distinction between fascist State and fascist
politics. The review describes how the book contemplates the possibility
of fascism in its inherent and its modern form intruding into the liberal
fiemocratic regime with the advent of far-right politics can undermine the
1mportance of human rights in the contemporary world. The review also
points out how possible criticisms that can be raised against this book
because of its lack of coherent explanation of the economic factors that
!ed'to the rise of fascist politics. Overall this book review provides a great
insight into the book and critically examines how it deals with the idia f
modern fascism and its effect on human rights. °

The Editorial Board is privileged to have received contributions fro

scholjars across disciplines not only limited to law for its fourth volumren
As Einstein said that “the important thing is to never stop questionin »
afxd lhe. only way knowledge can fruitfully grow and develop is through
discussion, deliberation, and debate; our fourth volume of Human Ri t%t

La\iv Journal, NLUO is an attempt to revere this zeal of inquest a.udgthS
aptitude of critical reasoning which has been vividly exhibited by oui
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Our endeavour through this volume
o 0 imbibe opinions on diverse
¢ void in academic Jurisprudence
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contributing scholars and S,“;gz?na
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to pl‘_’-" 11’1 ’s‘:]r?;iésjoumal. I extend my gratltude to : an Deve

of this illu

p in CO isi realising th
d leadershi nceptualising and the
is visi leadership 1

Rao for his vision an

Prof. (Dr) Yogesh Pratg,

; , 1. 1am thankful to . p
Human nghts Lf‘\f J_O‘:;‘:S‘ and guidance. 1 mpcerely tl]gnk. Prof, (1?,)
Singh for his active 1 mentoring and invaluable insight during

i indispensable ;
Sheela Rai g?;lrllc;;:;dgl?\i this journal. I wlllole- heartedzbtrigrgg;te and
:‘l‘;&;gijliedac the c:omribution and cooperation of the me ¢ peer

ar, Ms Divya Singh, Ms Sonal
re'vicw Edimrii"l}zi(:zrg;t}:gjro?hbifl?ye)ﬁ:ﬁ my appreciation }0 the student
Slr}gh and T‘[ﬁ( ;1 Ms Ananmika, Mr Jyotirmoy and.Mr Prlyadz.xrshee for
fhdngrsr,dh\gork :ﬁnvin by them. Without the cooperation a.nd assistance of
th: alz:ove people, this journal would not have been a reality.

As it is said that

We hope to continue in our endeavours to engage v.vith legal scholars‘ in
strengthening the existing framework of human nght.s law and policy
under the ambit of National Law University’s Human Rights Law Journal
in days to come.

We look forward to your valuable feedback that shall enable us to devel_op
the future editions. We are hopeful that with your suppprt and goodwill,
we will be able to achieve our effort with greater vigour and greater
support.

With much enthusiasm and pride, we present to you the fourth volume of
Human Rights Law Journal, NLUO.

Dr Priyanka Anaqd
Editor-in-Chief
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TRAFFICKING OF WOMEN AND
CHILDREN: VULNERABILITY
COMPOUNDED BY DISCRIMINATION

A. Aruna Sri Lakshmi®

ABSTRACT

Human trafficking is a social concern in today's era and it relates to every
segment of the society. From social need to social evil, trafficking passed
through many stages of human rights violations. It culminated into a
socio-economic crime and of late has become an organised crime. Trading
with human life has been the greed of exploitative group of offenders.
Despite the existing legislations such as the Immoral Traffic (Prevention)
Act, 1956; Child Marriage Restraint Act, 1929; Bonded Labour System
(Abolition) Act, 1976; Juvenile Justice (Care and Protection of Children)
Act, 2015; Child and Adolescent Labour (Prohibition and Regulation)
Act, 1986 and the Transplantation of Human Organs Act, 1994 the
evil is persisting and the challenges are still affecting the dignity of
person. Women and children in particular have been the worst victims
of trafficking. This paper focuses on the aspect of human trafficking of
women and children and examines the reasons of trafficking. It discusses
the national and international concerns, the Judicial response and
Jurther delves into highlighting the important features of the proposed the

Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill,
2018.

1. INTRODUCTION

Human trafficking has a history coterminous with that of society and has
existed in various forms in almost all civilisations and cultures. It is a
trade that exploits the vulnerability of human beings, especially women
and children, in complete violation of their human rights, and makes them
objects of financial transactions through the use of force, duress, whether
for the purpose of sex, labour, slavery or servitude. In today’s globalised

*  Professor of Law, National Law University Odisha, Cuttack.
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2. STATISTICAL DATA FOR TH’E pFFEhCE
’ OF HUMAN TRAFFICKING

AR 1e 2
Facts and the figures of the National Crime Records Bureau® indicate that:

Almost 20,000 women and children were victix.ns of human traff.iclfqng ;g
India in ’(;16 The Ministry of Women and Child Dcv;l;%n;\erg 1ln (t)rm
ot th i rere trafficked last year
jament that 19,223 women and children W ere 1r )
::Taiil:s? ;5 448 in 2015, with the highest number of victims recorded in the
eastern State of West Bengal.

1. Judicial Handbook on Combating of Trafficking of Women, leilflren of \\Zomen
E 2nd Children for Commercial Sexual Exploitation, UNICEF Ministry of%\i{ncn’
and Child Development. <h s://mwzunodc.ow/documems/human.- tra i ldn'a
dia Training_material/Handbook_for_Law, Enforcement_Agencies_in_Indt
pdf> accessed on 1-7- 2019
2. Ibid. atp. 4. ] G
3. Cl:ﬂdrc: in India 2012 — A Statistical Appraisal, Social Statistics I?w:snon. Cem‘l'alt
Statistics Office, Ministry of Statistics and Programme lmp}cment:mon, G?\'emmfn
of India. qznp'//mospj.nig‘in/sitggldg[auIt/ﬁlcs/publicangn reports/Children_10_
India_2012-rev.pdf> accessed 4-6-2019. ) L
4. National Crime Records Bureau 2016. <Mgmmmmum§'ﬂl
12016/pdfs/NEW /Crime%20in%20India%20-%202016%20Com
PDF%20291117.pdf> accessed 5-6-2019.

2019 TRAFFICKING OF WOMEN AND CHILDREN

DY)

The 2016 data from the National Crime Records Burcau showed that
almost equal numbers of women and children were trafficked.

Figures showed that there were 9104 trafficked children last year, a 27 per
cent increase from the previous year. The number of women trafficked
rose by 22 per cent to 10,119 in 2016.

West Bengal, which shares a porous border with poorer neighbours
Bangladesh and Nepal and is a known human trafficking hub for that

reason, registered more than one-third of the total number of victims in
2016.

Rajasthan recorded the second highest number of trafficked children in
2016, while the western State of Maharashtra, where Indias business
capital Mumbai is located, showed the second highest number of trafficked
women.

3. “TRAFFICKING” DEFINED

The SAARC Convention on Preventing and Combating Trafficking in
Women and Children for Prostitution, 2002 defines “trafficking” and
“trafficker” and “trafficking in persons” as:

“Trafficking” means the moving, selling or buying of women and children
for prostitution within and outside a country for monetary or other
considerations with or without the consent of the person subjected to
trafficking,’

“Traffickers™ means persons, agencies or institutions engaged in any form
of trafficking.®

“Trafficking in persons” shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use
of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of apposition of a vulnerability or of giving or
receiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation. Exploitation
shall include, at a minimum, the exploitation of the prostitution of others
or other forms of sexual exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal of the organs.”

5. SAARC Convention, Art. 1(3).
6. SAARC Convention, Art. I(4).
7. SAARC Convention, Art. I(5).
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bout trafficking, adopt certain norms to

exploit other animals and has the ethics of exploiting other animals for
a reason or in a season due to need but not greed. However, when man
exploits another, a question raises i.c. is it on account of vulnerability, or

due poverty or less fortunate in monetary terms, or greed for money or
nation, or treating human beings

suppression of a particular class, discrimi
till recent times was considered

as unequals? Trafficking in women who
only for sexual exploitation has acquired new dimensions by the process

of globalisation. Trafficking is not carried for varied other purposes such
as domestic service, begging, organ trade, forced labour in hazardous
industries, marriage, slavery, etc. Trafficking women is an issue of human
rights, manifestation of persistent gender inequality and the inferior status
of women, Every practice to which the victims of trafficking are subjected
to is a blatant and cruel form of violence of their human rights.® In the 2lst
century when men claim themselves to be civilised as stated by Roscoe
Pound in his theory of social engineering and that men in civilised society
ought not to behave in a particular way proves to be a myth in the context
of women and children. Their vulnerability under pinning discrimination
is reflected glaringly in the acts committed on them.,

construction si
bondage, force
conditions, restrict
to humiliation, organ tra
E}'naecological discascs,
and deprived of education an

4. REASONS FOR
This is a moot question to be addressed
human being traffics another
as less than a human unlike an
animal kingdom if to illustrate a

8. Justice G. Rohx:m' keynote address in the UGC National Seminar on Gender Justice
and Human Rights: New Challenges February 5th-6th 2010, 2012 AUJL special
issue on Gender Justice and Human Rights 5.
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5. NATIONAL AND INTERNATIONAL PERSPECTIVE

The national and international concerns to protect women and children
from gross violations are reflected through the constitution, conventions,
treaties, protocols. The constitutional commitment in India to prohibit
trafficking flows from Article 23° Article 21 10 which prohibit trafficking in
human beings and forced labour and under Article 51-A(e)" and Articles 14

and 15. Article 14 encompasses general equality and Article 15 envisages
specific equality focussing on non-discrimination and empowers the State
to make special provisions for women and children.'? Article 23 protects

the individual and the private citizens it imposes positive obligation on
the State to take steps to abolish evils of trafficking in human beings and
beggars. It is the fundamental right of every person to have right to life,

dignity, liberty and not to be trafficked.

The Universal Declaration of Human Rights, 1948 under Article 7
recognises that “all are equal before the law and are entitled without any
discrimination to equal protection of the law”. It implies that both these
expressions aim at establishing what is called as equality of status in the
Preamble of the Constitution which implies equal and complete justice.

The Trafficking Protocol or UN Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children is an important
protocol. It is also called as Palermo Protocol. It is a protocol to the United
Nations Convention against Transnational Organised Crime. The protocol
was adopted by the United Nations General Assembly in 2000 and
entered into force on 25-12-2003. The protocol commits ratifying States

9. Art. 23. Ifrohibi!ion of traffic in human beings and forced labour—(1) Traffic in
human beings e{nd begar. and other similar forms of forced labour are prohibited and
any contravention of this provision shall be an offence punishable in accordance
with law.

2 Noth'ing in this article shall prevent the State from imposing compulsory service
gc?r p}:b!lc purposes, and in imposing such service the State shall not make any
iscrimination on grounds only of religion, race, caste or clas
Constitution of India, Art. 23. MRS SR
10. gr; 21. Protection of life and personal liberty.—No person shall be deprived of his
ife or personal liberty) except according to the procedure establi
Constitution of India, 1950, Art. 21. P ey e
11 A]:'l 51-A(e)— To promote harmony and the spirit of common brotherhood amongst
:1]. lhc. Pcople of India transcending religious, linguistic and regional or sectional
1vcrs.ltlc§; to renounce practices derogatory to the dignity of women — The
Consl!lullon of India, 1950, Art. 51(e).
12, Constitution of India, Art. 15(3).
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moting cooperation among States in order g
ges that the consent of victim of lrafﬁcking

to prevent and combat t
victims of trafficking and pro
meet those objectives. It envisa
is irrelevant.

; ified by 171 parties. The Up;
2017, it has been ratific A Dited
A»S <Of ch;f?;‘:cron Drugs and Crime (UNODC) is instrumental for
T\a“lor::eming the protocol. It offers practical help to States with drafiing
;:g'ysc ercating comprehensive national anti-trafficking strategies, anq

assisting with resources to implement them.

SAARC Convention is another rcgiqnal convention vyhich aims at
preventing and combating trafficking in women and children and ha
been sim;cd by India on 5-1-2002. It is s1gm.ﬁc§nt 'be.cause it recogx?x.ses
the need for extra-territorial application of. jurisdiction and e.xtradxtlon
laws. The prohibition of forced prostitution 'and con}mercml Sexgal
exploitation of women have been incorporated in ot.her.1n§tm_rnents 1'1ke
the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW)."

The Convention on the Rights of the Child, 1989 reflects its commitments
with regard to children and mandates the States: “States parties sh_all
undertake to protect the child from abuse. For these purposes States parties
shall in particular take all appropriate measures to prevent the inducement
of or coercion of a child to engage in any lawful sexual activity; the
exploitative use of children in prostitution or other unlawful sexual
practices; the exploitative use of children in pornographic performances
and material.”

Article 35 of Convention on the Rights of the Child, 1989 further states
that: “States parties shall take all appropriate national, bilateral and
multilateral measures to prevent the abduction of, the sale of or traffic
in children for any purpose in any form.” The prohibition on trafficking
and exploitation of children is further expanded through the International

Labour Organisation Convention on the Worst Forms of Child Labour,
2000.

Thus, “right to life” being a fundamental right enshrined in the
Constitution of India, impliedly states that no Indian citizen can b
13, Art 6. All State Parties shall take all eppropriate measures,

suppress all forms trafficking in women ~ CEDAW, Art. 6,
14. Convention on the Rights of the Child, 1989, Art. 34.

including legislations, 1
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trafficked. In consonance with the above contributions in the form of
international conventions, Parliament of India introduced legislation,
namely, the Immoral Traffic (Prevention) Act, 1956 which directly deals
with the offence of human trafficking and various provisions of the Penal
Code, 1860.

6. CATEGORISATION OF CRIMES AGAINST CHILDREN

The offences in which children are victimised and abused can be
categorised under two broad sections: Penal Code (IPC) and special and
local laws (SLL). Trafficking primarily being an offence under the Penal
Code, 1860, the author has cited a list of particular offences under the
said Code which either expressly or impliedly deal with human trafficking
and its illegal consequences. They are as follows: murder®, foeticide and
infanticide', abetment to commit suicide by children, exposure and
abandonment of children by parents or others'®, kidnapping and abduction
which includes: (i) kidnapping for exporting': (if) kidnapping from lawful
guardianship?: (iif) kidnapping for ransom?": (iv) kidnapping for begging®:
() kidnapping to compel for marriage?: (vi) kidnapping for slavery, etc.2:
and (vii) kidnapping or abducting child under 10 years of age for stealing
from its person?, procuration of minor girls (for inducement to force or
seduce to illicit intercourse)?, selling of girls for prostitution?’, buying of
girls for prostitution?® and lastly, rape®.

Furthermore, the specific legislations under the category of special and
local laws are Immoral Traffic (Prevention) Act, 1956 (where minors are
abused in prostitution); Child and Adolescent Labour (Prohibition and
Regulation) Act, 1986, and Prohibition of Child Marriage Act, 2006. All

15. Penal Code, 1860, S. 302.
16. Penal Code, 1860, Ss. 315-16.
17. Penal Code, 1860, S. 305.
18. Penal Code, 1860, S. 317.

19. Penal Code, 1860, S. 360.
20. Penal Code, 1860, S. 361.
21. Penal Code, 1860, S. 364-A.
22. Penal Code, 1860, S. 363-A.
23, Penal Code, 1860, S. 366.
24, Penal Code, 1860, S. 367
25, Penal Code, 1860, S. 369,
26. Penal Code, 1860, S. 366 -A.
27. Penal Code, 1860, S. 372.
28, Penal Code, 1860, S. 373.
29. Penal Code, 1860, S. 376.
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ently, which have their own enforcemey
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these laws opersie e lties for the related offences.

machinery and prescribe pena

7. JUDICIAL RESPONSE TO HUMAN TRAFFICKING

. B : tecting the dignity and libe
j has actively intervened in protectir . o
E?t)i:d;;:‘c:;); who have been trafficked in varied .forms. The instanceg
of trafficking discussed under illustrate the proactive role played by the
judiciary in ;)rotccting the trafficked persons.

7.1. Child Prostitution — Vishal Jeet v. Union of India®

In this case, the Supreme Court while putting on record the growing
exploitation of young women and children for prost}t}xtlgn and trz‘af.ﬁckmg
reported that in spite of the stringent and rehablht.alwe provisions of
law under various Acts, it cannot be said that the desired resu%t has .been
achieved. The Supreme Court ordered for an objective m‘ulti-dlmensmnal
study and a searching investigation into the matter relating to the causes
and effects of this evil and requiring most rational measures to weed
out the vices of illicit trafficking. Apart from legal action, it directed
the Government to ensure care protection, development, treatment and
rehabilitation of victims of commercial sexual exploitation. Both the
Central and the State Governments would have an obligation to safeguard

the interest and welfare of the children and girls of this country and

have to evaluate various measures and implement them in the right
direction. The Court after bestowing deep and anxious consideration 03

this matter laid down guidelines for formation of Advisory Committe¢

in all States and Central Government to oversee and prepare programme

for combating trafficking. It stated that “all the State Governments and

the Governments of Union Territories should direct their law-enforcing

authorities concerned to take appropriate and speedy action undef

the existing laws in eradicating child prostitution without giving oo™

for any complaint of remissness or culpable indifference, The Stat¢

Gm’cmmcms‘ and the Governments of Union Territories should set uP 2

separate Advisory Committee within their respective zones consisting of

the Secretary of the Social Welfare Department or Board, the Secret”

ifo:fn’l;a:; Department, sociologists, criminologists, members of the

and Indian gg:)l\j:tcli(;nso’fmscmpirs“;)f Indian Council of Child We‘fm:

various voluntary social Oocm. .clfarc . wcll' as the members .

rganisations and associations, ctc, The ma"

—_—
30. (1990) 3 SCC 318 : AIR 1990 SC 1412,
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objects of the Advisory Committee should be to make suggestions for
measures to be taken in eradicating the child prostitution, and the social
welfare programmes to be implemented for care, protection, treatment,
development and rehabilitation of young fallen victims, namely, the
children and girls rescued either from the brothel houses or from the vices
of prostitution. All the State Governments and the Governments of Union
Territories should take steps in providing adequate and rehabilitative
homes manned by well-qualified trained social workers, psychiatrists and
doctors. The Union Government should set up a committee of its own in
the line the main object of which is to evolve welfare programmes to be

implemented on the national level for the care, protection, rehabilitation,

etc. of the young fallen victims, namely, the children and girls and to

make suggestions of amendments to the existing laws or for enactment

of any new law, if so warranted for the prevention of sexual exploitation

of children”. “The Central Government and the Governments of States

and Union Territories should devise a machinery of its own for ensuring

the proper implementation of the suggestions that would be made by the

respective committees. The Advisory Committee can also go deep into

devadasi system and jogin tradition and give their valuable advice and

suggestions as to what best the Government could do in that regard.”

7.2. Women Caught in Prostitution — Gaurav Jain v.
Union of India*

Clearly stating the violation of right to life of trafficked victims, the
Supreme Court ordered the Union Government to form a committee
to frame the National Plan of Action and to implement it in mission
mode. The Supreme Court ordered to constitute a committee to make an
in-depth study into these problems and evolve such suitable schemes for
rehabilitation of trafficked women and children. A permanent Committee
of Secretaries was formed to review the progress of the implementation
on annual basis, and to take such other steps as may be expedient in the
effective implementation of the schemes. The court taking a proactive
view believed and hoped that the directions would relieve the human
problem by rchabilitation of the unfortunate fallen women caught in the
trap of prostitution; their children would be brought into the mainstream
of the social order; these directions would enable them to avail of the

equality of opportunity and of status, with dignity of person which are the
arch of the Constitution.

—_—
31..(1997) 8 SCC 114.
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Child in Need of Care and Protection — Prerana v.
7.3. I

State of Maharashtra®

) ining the court process for oy
i 1t while examining i
The Bom})::ya?ﬁlcgl:;ngog“ave following guidelines to ensure that the chiif
victims of tr

d f d i us be dealt With bea ing irl ]nind ﬂ
n need O care an protectlol\ m t Gve )

i .b‘l.‘y ()f their refofmatio“ alld Iehabllltatlon. Ihe Court h 1d that:
pOSSl 111 e

..+ diction over any person under 18 years
e GXZ;C;EZlellS:g;T:iOn conflict with law or a child i ne:;
age whether that Pf_rsn as defined by Sections 2(1) and (d) of the Juvenile
ol e~ pmtedcll(:ot‘cction of Children) Act, 2009. At the first possibe
.Jusnce (Care :;1 istrates must take steps to ascertain the age of a person
e ba%mder 18 years of age. When such a person is found to be
who seems to Cf age, the Magistrate must transfer the case to the Juvenile
und;r 18 yeagsi"f Suac}; person is a juvenile in conflict ~w1th law, or to the
JCul:itll;e\’ge(l)t?;re Comnmittee if such a person is a child in need of care anq

protection.

A Magistrate before whom persons n?scu'ed under. the Immoral Traffic
(Prevention) Act, 1956 or found soliciting in a publfc place are produced,
should, under Section 17(2) of the said AcF, have their ages ascerta{ned the
very first time they are produced before him. When such a person is found
to be under 18 years of age, the Magistrate mu§t tfansfer .the case to the
Juvenile Justice Board if such person is a juvenile in cqnﬂ}ct with law, or
to the Child Welfare Committee if such person is a child in need of care
and protection.

Any juvenile rescued from a brothel under the Immoral Traffic
(Prevention) Act, 1956 or found soliciting in a public place should only
be released after an inquiry has been completed by the probation officer.

The said juvenile should be released only to the care and custody ot‘” a
parent/guardian after such parent/guardian has been found fit by the C?nld
Welfare Committee to have the care and custody of the rescued juvenile.

If the parent or guardian is found unfit to have the care and custody of
the rescued juvenile, the procedure laid down under the Juvenile Justice

(Care and Protection of Children) Act, 2000 should be followed for the
rehabilitation of the rescued child.

32. 2002 SCC OnLine Bom 984 (2003) 2 Mah LJ 105,
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No advocate can appear before the Child Welfare Committee on behalf
of a juvenile produced before the Child Welfare Committee after being
rescued under the Immoral Traffic (Prevention) Act, 1956 or found
soliciting in a public place. Only the parents or guardian of such juvenile
should be permitted to make representations before the Child Welfare

Committee through themselves or through an advocate appointed for such
purpose.

An advocate appearing for a pimp or brothel-keeper is barred from
appearing in the same case for the victims rescued under the Immoral
Traffic (Prevention) Act, 1956.”

7.4. Sexual Abuse — Munni v. State of Maharashtra®

It was observed that the menace of sexual abuse by immoral trafficking
of children to force them somehow to enter in the business of prostitution
is an age-old phenomenon and needs to be tackled by Central as well
as State Government with utmost care and precaution. Poverty, illiteracy
or helplessness of parents may make the minor girl vulnerable to sexual
abuse or exploitation. Protecting children against any perceived or real
danger or risk to their life, their personhood and childhood is necessary.
It is about reducing their vulnerability to any kind of harm or harmful
situations. It is also about protecting children against social, psychological
and emotional insecurity and distress. It must ensure that no child falls out
of the social security and safety net and those who do, receive necessary

care and protection to be brought back into the safety net by child-friendly
measures.

7.5. Trafficking of a Child by the Brothel-Keeper —
Geeta Kancha Tamang v. State of Maharashtra®

This case involves trafficking of a child by the brothel-keeper. Here the
Supreme Court while denying the release of a woman trafficker, on mercy
grounds, who had served 14 months imprisonment the Court stated that
trafficking in persons is prohibited under Article 23 of the Constitution of

India. It is, therefore, the fundamental right of every Indian citizen not to
be trafficked.

L
33. 2011 SCC OnLine Bom 725.
34. 2009 SCC OnLine Bom 1835.
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fficking of Children in Circuses — Bachp actini
.6. Trafhc -
e Andolan v. Union of India N
:on concerning the exploitation and l,rafﬁcking %
t}l::nSupreme Court directed the formation of speciy

of children rescued from iircu;es. The Coyg

. 1 the following actions which_need to be ta'kejn y the State:. In
laid dO\\f‘l ¢ t the fundamental right of the children .under Article
order ‘to‘xrr!plemcr:we that the Central Government n}ust issue Suitable
21-A it is 1mpef;~;,-xin the employment of childrcp in circuses within
notifications pront ‘dag Raids should be conducted in all the circuses
two months f}r,?lrg :r)) agé check the violation of fundamental rights of the
hb'el?‘e !h;hce :'esrcued children should be kept in the care and P“.)t.CCt‘ive
;:fcl:merse rtli'll they attain the age of 18 years. Proper scheme of rehabilitation
of rescued children from circuses should be framed.

Through a writ peti
children in circus‘es.t '
scheme for rehabilitation

8. THE TRAFFICKING OF PERSONS (PREVENTION,
.PROTECTION AND REHABILITATION) BILL, 2018

An initiative to tackle the serious problem of trafficking of women and
children is moved by the Women and Child Development M1m§try
which introduced the Bill on the Trafficking of Persons (Prevention,
Protection and Rehabilitation) Bill, 2018 which awaits to become‘ an AcL
The Trafficking of Persons (Prevention, Protection and Rehat.nl.ltatlor'))
Bill, 2018, initiated by the Women and Child Development Ministry, is
currently with a group of ministers that has already been introsiuced and
passed in the Lok Sabha and at present is waiting for its final view on the
matter. Salient features of the Bill are as follows:

The main objective behind bringing this law is investigation of all ?he
types of human trafficking, rescue of the trafficked victims, protection
and then their rehabilitation.

The various forms of trafficking identified under this Bill, including
bonded labour, sexual exploitation, pornography, removal of organs
and begging, has proposed severe punishment for those engaging in the
heinous crime.

It proposes a 10-year punishment for those engaging in “aggravated forms
of trafficking” while secking life imprisonment for repeat offenders.

35. (2010) 12 SCC 180,
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It proposes the establishment of a national anti-trafficking bureau, which
shall be entrusted with the gamut of issues aimed at controlling and
tackling the menace under various forms. These include coordination,
monitoring and surveillance of illegal movement of persons and their
prevention. The bureau will also be entrusted with increasing cooperation
and coordination with authorities concerned and organisations in foreign
countries for strengthening operational and long-term intelligence for
investigation of trafficking cases, and driving in mutual legal assistance.

The Bill speaks about “aggravated forms of trafficking” offences such
as forced labour, or bonded labour, by using violence, intimidation,
inducement, promise of payment of money, deception or coercion. Also, it
mentions trafficking after administering any narcotic drug or psychotropic
substance or alcohol, or for the purpose of marriage or under the pretext of
marriage. The aggravated form also includes trafficking for the purpose
of begging or forcing those who are mentally ill or are pregnant. Whoever
commits the offence of aggravated form of trafficking of a person shall be
punished with rigorous imprisonment for a term which shall not be less
than 10 years, but which may extend to life imprisonment and shall be
liable to fine that shall not be less than Rs 1 lakh, the Bill proposes.

9. ROLE OF DISTRICT ADMINISTRATION IN PREVENTING
AND COMBATING HUMAN TRAFFICKING

Under the Immoral Traffic (Prevention) Act, 1956 under district
administration has the power to direct and take all such necessary
measures for the rescue of any person trafficked and likely to be trafficked.
After rescue, they also take the initiative to ensure protection, post-care
and attention of such rescued persons. Furthermore, they have been
empowered to close down or evict the places of exploitation, which is
an important step in the law for eradicating human trafficking. Besides
the above law, the Code of Criminal Procedure and other preventive
detention laws even provide powers to the District Magistrate for taking
deterrent action against the likely exploiters and habitual predators. The
above authorities have powers under several special and local laws, to
take action to rescue any child labour or any person trafficked for labour
or person subjected to hazardous labour. Mentioning about another
legislation i.e. the Bonded Labour System (Abolition) Act, 1976, the above
authority has been given numerous powers and responsibilities for the
identification, release and rehabilitation of the bonded persons. They even
take all necessary measures to eradicate the prevalence of bonded labour
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10. CllALLENGES

umerous international 'conventions, Nationg]
legislations and judicial pronouncc'ments ff)r curbing human trafﬁcking
and its related issues, there are still certain rcg}llar SClbaCk‘s acting a5
challenges. The fight against human trafficking is not a Stfal.ghtfc.)m'ard
process. The first and foremost thing as a global problem is with the
erosion of border barriers, improved cross-border communications,
globalisation, and technological advancements and so on which led to
inadvertently facilitation of human trafficking. Adding more to this,
the population size and cultural diversity of India, with illiteracy and
poverty governing the Indian majority has led to more people becoming
vulnerable to this business. The non-implementation of adequate and
stringent laws is also one of the major challenges, like the Trafficking of
Persons (Prevention, Protection and Rehabilitation) Bill, 2018 which has
been pending since a year. The anti-trafficking movement is innovative,
so also the traffickers. Moreover, the victims were reluctant to present
themselves before the court under the fear of having a sexual history
publicly scrutinised. Lastly, talking about the enforcement agencies, they
always remained ineffective, inefficient and indifferent in tackling human
tr'aﬁ'icking whether it is during the rescue of the victims, protection of the
victims, or their recovery, rehabilitation and reintegration.

Even though there ar¢ D

11. CONCLUSION

It is evident that women and children have been mainly considered as b
ob_;qu ofand for exploitation duc to their vulnerability. The discrimination
exhibited against them duc to varicd reasons is an aggravating facto"

;T{);r(iyo.vcrnmem of Indi'a has been making strides to address the hum® |
rafficking problem by increasing its border sccurity and increasing i
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budget for aid to trafficking victims. Looking into the rise in the crime
rate of human trafficking, opacity in the police investigation and so many
recent cases of the victims being repeatedly abducted by traffickers
or they themselves running away from the government-run Shclte;
homes or being mistreated there, these reveal that while India may have
the capacity to tackle the evil, they clearly do not have the will. The
Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill
2018 under consideration should be enacted at the earliest. The Bill once’
passed would cnable curbing the menace of trafficking as there have
been stringent provisions incorporated in it. It would criminalise the
aggravated forms of trafficking and establish a national anti-trafficking
pureau, along with locally stationed anti-trafficking units. This Bill also
includes methods to rehabilitate victims, addresses physical and mental
trauma and promotes education, health and skill development. The Child
Welfare Committees constituted under the Juvenile Justice (Care and
Protection of Children) Act, 2015 need to be thoroughly sensitised of their
role to protect the children while dealing with the cases for their care
protection and treatment, development and rehabilitation of the children
Further, a proactive role should be played by the police in collecting tht;
?vidence. More judicial intervention would deter the offenders and help
in preventing trafficking in persons and more particularly the women and

children.

Social sensitivity is very essential to the society and whistleblowing is
need of the hour to protect the rights of trafficked persons. Additionagll
the Rescue Foundation, established in 2000, helps to investigate rcscu)é
and rehabilitate victims of human trafficking in India. Rehab;litation
programs include education, computer training, legal aid and counsellin
As a result of the Rescue Foundation, more than 5000 victims have beegx;
rescued and more than 15,000 have been rehabilitated and repatriated.
As traffickers are exploiting the power of social media to contact, recruit
and sell cbi!d{en and women for forced labour and sexual expfoitation
purposes, it is important to spread awareness in schools, social media and
all such public platforms for avoiding such perpetrators.
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1. TRIBAL HEALTH SCENARIO IN INDIA: AN OVERVIEW

The health conditions of the tribals in India show that with.regard to
access to and benefits from the public health system, the trlb.als havte1
always remained at the receiving end of the system. The public healt
system has remained largely uneven and concentrated among the better
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Rabindra Bharati University,
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endowed sections of the socicty. So the socially disadvamageq sections
of the socicty have always lagged in this rcspf:cl and the tnbals have
remained excluded. This is particularly truc for tribal women and children.
The health indicators from National Family Health Survey-2 (NFHS-2)
indicate high alarming figures for the Scheduled Tribes in all respects.

The table given below reflects the same.

Table 1 showing the variation in health status among different
socio-cconomic groups

Health [nmsh - Ecdulcd Castes SchcduledWi
Infant Mortality/1000 83.0 84.2 61.8 |
Under-5 Mortality/1000 119.3 s | 826 |
Children Underweight (%) 53.5 559 | 414 |
Children with diarrhoea (%) 19.8 21.1 | 191 |
Women with anaemia (%) 56 64.9 476 |

Source: NFHS-2 (1998-1999), M/O Health and Family Welfare, Govt. of India.

The tribal communities in general and the primitive tribal groups in
particular are highly prone to contracting diseases. The tribals in India
have distinctive health problems depending on their habitat, difficult
terrains and ecological conditions.'

In our country, the health issues of the tribals have not been given timely
priority which has been further compounded by their poverty, illiteracy,
ignorance about causes of diseases, hostile environment, blind beliefs,
poor sanitation, lack of safe drinking water, lack of personal hygiene
and health education. The chief causes of their diseases are chronic and
poor nutritional status.”> Maternal mortality rates and infant mortality
rates are also high among the tribes due to their poor nutritional status
and traditional practices of child birth. Nutritional anaemia is a serious
matter of concern among women of rural and tribal areas. Some of the
common diseases that affect the Indian tribes are tuberculosis, malaria,
filarial, gastroenteritis, respiratory diseases, tetanus, measles, whooping
cough, night blindness, skin diseases especially scabies. Moreover, tribal
diets are also grossly deficient in iron, calcium, vitamin A and vitamin
C, riboflavin and animal protein.? The tribals generally consume liquor
which is another reason for their health problems.

=
1. S.K. Basu, Tribal Health in India (Manak Publishers, 1993).
2. Ibid.

3. Ibid.



L/\W Jou RNAL

S
N RIGHT V0|,4

18 i i

5 has bee? pcr51stc1411 lack i ey

{ problclt oal inhabi‘cd arcas.” The tribylg
in the

{o health services and Poor
revent the tribals i, avh?ahh

ahis i1 YO urther influence their ajrey Ailiny

es Wh of the health problerqs and dismy) hD%,
‘ attributcd to their habitat, i Calty
f safe drinking water, insanitary ;;S/rity'

health education and poor matg ng
ng|

Ith
an,
Ie m()sus

conditions, lac ;
and child health.

dence, many developmental Pr) ects have been implemey,
endence,

tcd areas. AS 3 result of the implementyyjo of
tal projects; massi\fe forest deﬁ:‘i:ft:l?ogantaken Place
arbed the tradition and cu Of the tripy)
ot on forest. In many ways, they are noy,

which have a negative impacto

uld procure fro.m medicing| heﬂ::
| people are not eam}y available now. In
cal the general impact of environmenyy)
their health panicmaﬂy

i
such development
which in turn has ¢
Tribals were primar'
not getting the required
their health. The medicine t
and plants to cure ;he loczlld Pes

h a study wou .
Zﬁfinz:’s soufcvegetatig,n on their overall lifestyle,

tribal women’s health.

d forest resources
he tribals WO

Conceptually, human security emphasises the pro.tcctlon t(l)f Pef)ple from
grave threats t0 their lives and empowerment against suc sgclal threats
which include prevention and freedom fr.om the.threat of diseases, The
simplest definition of security is absence ofinsecurity 'and threats. P}-ecisely,
it means to be free from both fear and want. The lives of the tribals are
also not free from both fear and want given their S0Ci0-economic statys,
Due to this want they are deprived of many bare necessities that affect
their human security including health. Human insecurity coupled with
ignorance, lack of awareness, backwardness, remoteness in habitation,
superstitions, lack of interaction with other communities and traditionl
ways of life among the tribals lead to gross human rights violation among

them.

At .thc time of Independence, the country’s healthcare infrastructure was
mainly urban and clinical based. Hospitals and clinics were only equipped

4, K.N,' Bhatt, Population, Environment and Health: Emerging Issues, (ed), (Rawat
Publications, 2008).
5. SK.Basu(nl).

T BT eSomm" _
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to provide curative care to patients. Outreach of health services in rural
arcas was very limited. From the {irst five-year plan itself, the Central and
State Governments made cfforts to build primary, secondary and tertiary
health institutions and link them through appropriate referral systems.’

uilding health infrastructure in the
country, the National Health Policy, 1983 was adopted which reaffirmed
India’s commitment to “Health for All” in the context of social justice
and democratisation. The main objective of the policy was the universal
access to comprehensive primary healthcare services by the people of the
nation at affordable rates.” For the achicvement of this goal, the policy
envisaged an integrated package of service which included:

As a comprehensive step towards b

(i) Reorganisation of the health scenario infrastructure.

(i) Major modifications in the existing system of medical education
and paramedical training.

(iii) Integration of health-related and socio-economic sectors into health

plans.

2. WHO AND THE RIGHT TO HEALTH

The World Health Organisation (WHO) has defined health as a “state
of complete, physical, mental and social well-being and not merely the
absence of disease or infirmity. The enjoyment of the highest attainable
standard of health is one of the fundamental rights of every human being
without distinction of race, religion, political belief, economic or social
condition”.® The Constitution of WHO which came into force on 7-4-1948
became the first international legal document to contain an explicit right
to the “enjoyment of highest attainable standard of health”. The definition
Provided by WHO also implies “health” to be a holistic issue that also
includes accessibility to health institutions and healthcare facilities

There is an inextricable link between health and human rights Respect'
protecf[ ‘and fu;ﬁlment bound human rights obligations can be ac'hieved b):
promotion and protection of health ilities i

B s s dition Tomihi and access to healthcare facilities is a

6. Ministry of Health and Family Welfare, Annual Report 2010.

7. Ministry of Health and Family Welf:
8. WHO, 1997. AR 2005
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3. RIGHT TO HEALTHIN THE INDIAN CONSTITUTION

The Constitution of India does not accord health and healthcare thc. statug
of rights, yet in a number of judgments of lhc. Suprcm.c Court right to
health has been used as an extension of the right to life of Article 21
and references have been made to the international instruments, Our
Constitution has also made special provisions for the Scheduled Tribes in
Part XV1 in Articles 330, 332, 335, 338, 339, 340 and 342. To effectively
implement the various safeguards built into the Constitution and other
legislations, the Constitution, under Articles 338 and 338-A, provides for
two statutory commissions — the National Commission for Scheduled
Castes and the National Commission for Scheduled Tribes.

Despite these provisions the condition of the tribals in our country has
remained unchanged and they have been leading a life of seclusion in
terms of enjoying the benefits of development from the mainstream
for generations. In developing countries, the major causes of death are
infections and parasitic diseases and most of these deaths are linked with
poor nutrition and an unsafe environment, particularly polluted water. In
both developing and industrial countries, the threats to health security

are usually greater among the poorest people in the rural arcas and the
indigenous people.

4. REVIEW OF LITERATURE

1500\:;;;31 r;searchcrs and authors have also contributed substantially |
) 8(11%1:7statc of tflbal health in India. Prominent among them 8 |
) who pointed out that various social and cultural factors |
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tices of the tribal communities. Basu
(2000) indicated that the health problems among the tribals are rpainly
because of lack of health facilitics, sanitation and access to safc drinking
water. Singh (1981) pointed out that the tribal development programmes
arc largely plan based icnted and lesser attention is paid on

and target orl
the local nceds of different ccosystems and communitics and thercfore,
they arc often not successful.

control the health situation and prac

Menon (1985) noted that deforestation has a scvere social and economic
impact on the life of the tribal women. It has manifested into additional
workload, reduced fuel and food supply, deterioration of their health
condition and introduction of external values that result in their lower

status.

Akram (2007) pointed out the long-standing commitment to “Health for
AlI” and the ecnormous health anomalies that continue to prevail among
masses. He pointed out the problems related to judicious distribution of
healthcare facilitics as well as the limitation in choices in maintaining
sustainable health conditions in which the marginalised tribal communities

are the worst victims.

It has been discussed earlier that the infant mortality rates among the
Scheduled Tribes is more than other communitics in India, it is nothing
cxceptional in West Bengal. Similarly, like the national trends in maternal
mortality, child and maternal malnutrition is rampant in West Bengal
also. Although health intervention from both the Central and State
Government are carried out in the tribal arcas, yet thosc are not enough to
meet the deficiencics and proper access to health institutions and facilities
still remains a distant dream. The tribal health in the State is also affected
by their poor educational and socio-economic background of the tribals.

In this context, the present study is important to assess the state of the
tribal’s access to health facilities in the tribal dominated villages of one of
the backward districts in West Bengal.

5. OBJECTIVES

() To study the access to basic civic amenities that enhances the
quality of health.

(i) To study the access to healthcare facilities among the tribals.
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8. METHODS

major source of primary data. The secondary
data were collected from the block development offices and educational
institutions. For collecting the primary data, general observation of the
villages was made and household information collected using Preliminary
Schedule Form. The Preliminary Schedule was used for the purpose of
the household census. Data analysis was done with the help of statistical
software, namely, SPSS V 16. In some cases, Microsoft Excel and
Microsoft Word were also used. The tabulated data were then analysed
with various correlates to highlight the thematic issues of the study and
represented in the form of tables.

The village people were the
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9. HEALTH SCENARIO IN THE STUDY AREA

9.1. Access to basic civic amenities

9.1.a. Drinking water sources

are the two most significant indicators
h. In most tribal villages, safe drinking
water was inaccessible and as a result, the tribal families had to depend
on unhygienic water sources. It was a very common picture in the tribal
villages for the women to fetch drinking water from sources t.hat were
even up to one kilometre away from their homes. Wat.er scarcity was a
common problem of the study area. Water tables remained low in these
parts due to the topographic set up- The problem of water was severe in
the summer months when the water tables go deep down and the deep
wells and ponds dry up. Sources of drinking water were not sufficient
enough to meet the crisis. Another problem was that if a village tubewell
failed to work due to some mechanical fault, the personnel concerned
from the local panchayats would not turn up on time to repair it and the

villagers would face tremendous problem.

Drinking water and sanitation
that shape the quality of healt

The table below shows the drinking water sources of the studied

communities:

Table2 showing the community wise drinking water facility

Sources of Number of Families of the Community

Drinking Santal Malpahari Kora Munda Oraon Total
Water No.| % |No.| % |No.| % |No.| % |No.| % |No.| %
Well 293 | 497 | 4 8.3 19 [ 543 | 0 00 | 18 | 281 [334| 424
Tubewell 252 427 | 44 | 917 | 3 8.6 | 49 | 98.0 | 43 | 67.2 | 391 | 49.7
Water Supply | 45 | 7.6 0 00 | 13 ]371 | 1 20 |3 47 [ 62 | 719
Total 590 | 100.0 | 48 | 100.0 | 35 | 100.0 | 50 | 100.0 | 64 | 100.0 | 787 | 100.0

The above table shows that among the studied communities the Koras
(54.3%), Santals (49.7%), Oraons (28.1%), Malpaharis (8.3%) and Mundas
(0%) used well water for drinking and other purposes. Mundas (98%),
Malpaharis (91.7%), Oraons (67.2%), Koras (8.6%), Santals (42.7%) used
water from tubewells while Malpaharis (37.1%), Santals (7.6%), Oraons
(4.7%), Mundas (2%) and Malpaharis (0%) used pipeline water supply.

The use of tubewell for drinking water purposes was most among the
Mundas followed by the Malpaharis, Oraons, Santals and Koras. Well
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Table 3 showing community wise sanitation facility

Number of Families of the Community

Sanitation P
1 Facility Santal | Malpahari Kora Munda - : Total
| N % |No.| % |No % |No.| % No.| % |No.| ¢

0. o .
Field [294| 837 | 48 | 1000 | 19 | 543 | 46 920 | 56 | 87.5 | 663 842
| 4 63 | 44
MNoa-Samiary | 38| 64 | 0 |00 |0 |00 ]2 |40 5%
e g
| Sanitary s [ o8 |0 | 00 |16 |457| 2 | 40 | 4 |63 |8 |02
Tretal 1590|1000 48 | 1000 | 35 [1000| 50 |100.0| 64 | 100.0 | 787 1009

The above table shows that among the studied communities the
Malpaharis (100%), Mundas (92%), Oraons (87.5%), Santals (83.7%) and
Koras (54.3%) used field while the use of sanitary toilets was maximum
among Koras (45.7%) followed by Santals (9.8%), Oraons (6.3%), Mundas
(4%) and Malpaharis (0%). The rest i.e. Santals (6.4%), Oraons (6.3%),
Mundas (4%), Koras (0%) and Malpaharis (0%) used non-sanitary toilets.

It is seen that the use of sanitary toilets was most among the Koras followed
by the Santals, Oraons and Mundas. The Malpaharis had no sanitary toilet
facilities and all the families used the surrounding field or bushes as their
natural toilet. The use of non-sanitary toilet facilities existed only among
the Saal, Oraons and Mundas.

Thus, it is clear that the poor civic amenities in the tribal villages were
another reason that compelled the tribal villagers to live an unhealthy
lifestyle and fall prey to a number of diseases. The foremost among
these has been the lack of safe drinking water sources that makes them
susceptible to seasonal and water borne diseases. The poor tribals depend
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on the tubewells and wells mainly under the supervision and maintenance
of the local panchayats and block level offices for their grimary source of
drinking water and the villagers in some of the studied villages reportedly
told that there is a substantial lack in the number of tubewells or wells
in their villages and the ratio of tubewells to the number of families
remain poor. As a result, the pressure is high on the village tubewells.
In such situation they depend on the water of nearby ponds and ditches
for drinking, bathing and washing which is extremely unhygienic.
The problem aggravates when the tubewells goes out of order and the
maintenance staff does not turn up for weeks or even months to repair.
The crisis becomes acute in summer months when the water table goes
down. Most of the wells and water bodies get dried up. The women and
young tribal girls have to travel long distances to neighbouring villages to
fetch water. This compels them do depend on unhygienic water sources
for daily uses and drinking purposes which affect their health.

9.2. Access to healthcare facilities

Universal access to healthcare is a prerequisite for achievement of health
and human rights. Access to health facilities is a matter of serious concern
in the rural areas across the country and more particularly in the tribal
belts. In the present study, in order to understand the accessibility of the
tribal families to health institutions, the distance of the sub-centres and
the primary health centres were taken into account.

The table below shows the community-wise variation while accessing the
sub-centres in the studied areas:

Table 4 showing the distance of the sub-centres (community-wise) from
the studied families

Distance Number of families 1
(inkm) | Gantal |Malpahari| Kora | Munda | Oraon | Total
No.| % |No.| % |No.| % |[No.| % [No.| % |No.

Within 1 223 | 378 0 0.0 [ 18 ' SI4 [ 21 | 420 | 0 | 00 |262| 333 |

13 328 | 55.6 | 48 | 1000 | 17 | 486 | 8 | 160 | 49 | 766 | 450 572 |
Above 3 39166 | 0| 00 | 0| 00|21 42015 2347595 |
Total 590 | 100.0 | 48 | 1000 | 35 | 1000 | 50 | 100.0| 64 | 1000 ! 787 | 100.0 |

It is still a matter of concern as is evidenced from the above table that
a total of 9.5% families among the studied communities have to access
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Among the Mundas 42% can access sub-centres within 1 km distance gy
16% families have to access sub-centre facilities between 1-3 km and 4

families get access to sub-centre beyond 3 km distance.

Among the Oraons the number of families who had sub-centre acces
within 1 km distance was nil while 76.6% families had access to sub-
centres between 1-3 km and 23.4% families had sub-centres facilities
beyond 3 km.

Thus, it is seen there that among the studied communities only the Koras
had the maximum access to sub-centres within 1 km distance followed by
the Mundas and the Santals. No Malpahari and Munda families got access
to sub-centres within 1 km distance. Most of the Malpahari families got
access to sub-centres between 1-3 km distance followed by the Oraons,
Santals, Koras and Mundas. The maximum number of families that had
access to sub-centre facilities above 3 km distance belonged mostly to
the Munda community which was followed by the Oraons and Santals.
No Malpahari and Kora families had to access sub-centres above 3

km distance and they remained better privileged on this than the other
communities.

Thg table be!ow shows the distance covered by the studied communities
while accessing the first referral health units:
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Table 5 showing the distance of the primary health centres (PHCs) among
the studicd communities

Distance T Number of families g
(in km) _é—n;:l“i\i;p—a—m _—;“1" Munda Oraon Total |
No.| % |No.| % |No.| % |No.| % [No.[ % [No.| %
Within 3 180305 | 0| 00 18 [ 51.4 | 7 | 140 | 0 | 00 1'2705l 26.0 |
35 102] 173 |21 | 438 | 0 | 00 | 8 [ 160 [ 28 | 438|159 02 |
Above 5 308 | 522 | 27 | 563 | 17 | 48.6 | 35 70.0 | 36 | 56.3 423|1 537 |
Total 590 | 100.0 | 48 | 100.0 | 35 | 100.0 | 50 | 100.0| 64 | 100.0 | 787 l@

It is clear from the table above that among all the communities under
study only 26% had access to primary health institutions within 3 km
distance while 20.2% families had access to PHCs between 3-5 km and
large section i.e. 53.7% families had PHCs beyond 5 km distance.

Among the Santals 52.2% families could get access to PHCs above 5 km
distance, 30.5% families got access within 3 km and only 17.3% families

got access to PHCs between 3-5 km.

Among the Malpaharis 56.3% families could get access to PHCs above 5
km distance and the rest 43.8% families accessed it between 3-5 km while
there were no families who could access it within 3 km distance.

Among the Koras 51.4% families could get access to PHCs within 3 km
distance while rest of the 48.6% had to access above 5 km distance and
there were no families who could access PHCs between 3-5 km.

Among the Mundas 70% families had to access PHCs above 5 km
distance, 16% families had to access it between 3-5 km distance and 14%
families got access within 3 km distance.

Among the Oraons 56.3% families had to access PHCs above 5 km
distance and the rest 43.8% families had to access it between 3-5 km
while there were no families who could get access within 3 km distance.

Thus, it is evident from the above table that within 3 km distance the
maximum number of families who accessed primary health centres
belonged to the Kora community followed by the Santals and the Mundas
while there were no Malpahari and Oraon families having PHCs within
3 km distance. The number of families who had access to PHCs between
3-5 km belonged mainly to Malpahari and Oraon community followed
by the Santals and the Mundas. The Koras did not have to access PHCs
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this unscrupulous practice.

The family welfare services provided to the mothers, children and family
planning programmes have failed to reach the anticipated level of success
as the staffs in the sub-centre remain absent mostly.

It was lear

10. HEALTH INFRASTRUCTURE AND THE AVAILABLE
RESOURCES IN THE HEALTH DELIVERY SYSTEM

Improvement in the health status of the population has been one of
the major thrust areas for the social development programmes of the
country. India was one of the pioneers in Health Service Planning with
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althcare. In 1946, the Health Survey and

Development Committee, headed by Sir Joscph m;“”’"“l""c(:":,‘i’c"c""’:;;:
cstablishment of well-structured and comp'r‘ch_c,n-‘ich t;‘i:t :);I 3 il
a sound primary healthcare infrastructurc. T'his rcb;;f)r oo gy zcm iy
a historical landmark in the development of public health sy

also laid the blucprint of subscquent health planning and development in
independent India.

special emphasis on primary he

Since India is the sccond most populous country in. l’hc world, SO}:‘ h?}S
a changing socio-political-dcm()grﬂ[?hlc and morbidity pattcrn t ?t.'s
of interest to the whole world. Dcspng scveral grf)wlh-(‘)ncntcd policies
adopted by the Government, the widening ccomrmc, regional 'and gcnficr
disparitics arc posing challenges for the health sector. In India attention
towards health has always been at the bot’torr} of the agenda. An overview
of the existing healthcare system of the district from secondary sources is

presented below.

The table given below highlights the institutional structure of the

healthcare system in the studied blocks:

Table 6 showing the institutional structure of the healthcare system in the
studied blocks

Blocks Hospitals PHCs Government | Government | Total Health i
Clinics Dispensaries | Institutions
0ld Malda - 2 2 | - [
Gazole 1 4 50 f 1 [ 56
Habibpur 1 2 42 | 2 47
Bamongola 1 2 23 [ 1 27

Source: District Human Development Report, 2007.

It is learnt from the District Human Development Report, Malda (2007)
that in Gazole, there are 56 health institutions in total which include 1
hospital, 4 Primary Health Centres (PHCs), 50 government clinics and 1
government dispensary. In Bamongola Block, there are total of 27 health
institutions which includes 1 hospital, 2 PHCs, 23 government clinics
and Igovernment dispensary. In Habibpur, there are total of 47 health
institutions which include 1 hospital, 2 PHCs, 42 government clinics
and 2 government dispensaries. In old Malda, there are only 24 health
institutions in total in which 2 are PHCs and 22 government clinics. There
are no hospitals and government dispensaries present in old Malda.
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11. RESULTS AND DISCUSSION

The tribals reported during the field study that they do not get regyly
medicines from the sub-centres and rural hospitals, the OPD (Outpatiey
Department) and Emergency services are irregular as the doctors remajp
absent most of the times, the behaviour of the health personnels towards
the patients and their relatives is not gentle. The sub-centres in most of
the villages were run in rented houses which remained in dilapidated
condition. The sub-centres remained closed for most of the times and the
staffs were either absent or even if they were present, it was only once or
twice a week.

The ward beds and toilets for in-house admitted patients in health centres
were unhealthy, unhygienic. The villagers complained that due to lack of
infrastructure, absence of doctors and nurses in the emergency section of
the? hospital and due to the referral tendency of the doctors they have o
shift ‘their patients at odd hours of night to the District Medical Colleg
Hospital 2t Malda Town located very far away from the studied blocks

L Gazo‘le, Bamongola and Habibpur, where communication facilitis
are unavailable,
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g the villagers that the cost of diagnosis
hat pervades the villagers from accessing
frec medicines from the hospitals.

It was learnt from interviewin
and treatment is another rcason t

. ¢
western medicines as they do not g€ = :
Hence it is difficult for them to bear the cost of medicines required for

i eig-cconomic status. Moreover, there are
treatment due to their low socio=¢ ¢ ; ‘
huge amount of fake medicines in the medicine sho;;ts wl;zlﬂclhczost hrlgh:c:
than the original medicines. The ignorant villagers often Sy prey

this unscrupulous practice.

The family welfare services provided to the mothers, children and family
planning programmes have failed to reach the anticipated level of success

as the staffs in the sub-centre remain absent mostly.

ation are the two most significant indicators
that shape the quality of health. In most tribal villages, safe drinking
water was inaccessible and as a result, the tribal famll'ICS hafl to dep‘end
on unhygienic water sources. It was a very common picture in the tribal
villages for the women to fetch dm}kmg water from sources that were even
up to one kilometre away from their homes. ?Vater scarcity was a common
problem of the study area. Water table remained low in the_se parts due to
the topographic set up. The problem of water was severe in the summer
months when the water tables go deep down and the deep wells and ponds
dry up. Sources of drinking water were not sufficient e_nough to meet the
crisis. Another problem was that if a village tubewell failed to work due to
some mechanical fault, the concerned personnel from the local panchayats
did not turn up on time to repair it and the villagers faced tremendous
problem. Most of the tribal families are reluctant to use sanitary toilets
because of their traditional beliefs that regard these amenities as impure.
In some tribal areas some sanitary programmes were undertaken but they
were unsuccessful.

Drinking water and sanit

12. CONCLUSION

Tribal health scenario is basically different from their counterpart in the
non-tribal fold. Tribal suffer more than the non-tribal areas in respect
of health and health services. Generally, access to healthcare among the
tribals is limited due to many factors which include poverty and lack of
awareness among them.

Communication problems still remain in the remote villages which always
hamper the timely accessibility of modern healthcare. Irregular attendance
of medical staffs at village level health services is an impediment to
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attending private patients in staff quarters and Chfirge hlgf'l fees frop
the patients which included patients from poor tribal families. Duripg
such situation if the villagers opt for private nursing homes going beyong

their capacity, the private nursing homes refuse treatmer.lt or admissioy
nts with low soclo-economic backgrounds

for critical patients and patie 1
thinking that they would not be able to pay off medical charges. These
t at right time for critical patients and haye

create delay in proper treatmen :
to accept harsh realities in the delivery of health services and the health

conditions either worsen or they have to go untreated.

It was also learnt from the patients and the villagers that while getting
admission in Malda Medical College and Hospital they have to pay
heavy amount to the local agents/brokers. Moreover, beds can be booked
by special recommendations and influence of political leaders and the
general public have to suffer for this. Reportedly, the behaviour of the
nurses at duty in the wards, emergency department and outdoor services
are inhuman and negligent in their duties and responsibilities. Since
the nurses are permanent employees of the State Government, they are
not committed in their work and keep themselves busy in gossip while
behaving rudely with the families of the patients. They do not even care
for any higher instructions and live under the protective umbrella of their
employees’ union. The only work they do is that of maintaining official
records of the patient while untrained and unrecognised sweepers and
ofh'er G{o'up D staffs carry out duties at the operation theatre, stitching,
giving m}’ections and other dutics. Patients’ partics have ,10 cngage
special private caretakers for the patients, Even the hospital authoritics
:i;ek:'c]lt;v{arc about this practice and some of the ofﬁcialsf who wanted
¢ ienati ; )
e :fc ticzlsr :;21; :rr;?, ::'SIgnatlon confidential also admitted about the
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As they are very poor, they expect the medicine from primary health centre
at nominal prices or free of cost which is neither provided nor available
in the health centre, Inadequate supply of medicine and infrastructure is
very much absent and it aggravates the situation of healthcare in proper
time of need. Tribals on the one side are illiterate and non-aware about
the health problems but at the same time apathy of the local governmental

support cannot also be ruled out.

'After analysis of the above situation it can be pointed out that to
improve the accessibility of the tribals to healthcare facilities the actual
medical services in the rural areas needs to be improved along with the
infrastructural development. The referral systems at all the levels should
be thoroughly revamped and properly developed so that the tribals receive
proper treatment at the proper time. Basic amenities like safe drinking
water and sanitation facilities also need to be improved for better hcalth.°
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ABSTRACT

This article will attempt to delineate the .contour.s of Ia ;;‘ijsftieg;ﬁnan s
reproductive rights regime under the internationa il and

" . his” en
political rights. The umbrella of reproductive rights compasses

two important, interrelated aspects. The first is linked to the autonomy

of the woman in choosing to continue or termt.nt;?t’e tf;;rt 5::g;ancy.
“Reproductive choice” belongs to a category Of rignts I egned
as negative or decisional rights. The second right revolves aroun the
woman’s access to prenatal and postnatal care qnd lowered r.'tsk. of
maternal mortality, termed as her right to reproductive hea]th. Thls rzg.hz
belongs to the larger category of positive rights. Reproductn./e rights exist
at the intersection of the two. Properly implemented, they will ensure that
the State has performed its duty of easing restrictions amli ensuring access
to safe services. And, combined, the two categories of rights can create a
robust reproductive rights regime that is healthy as well as egalitarian.
While there exist no specific rules of international law that explicitly
guarantee reproductive rights, it can be argued that the existing hurfmn
rights regime does, indeed, protect women's reproductive rights, albeit in
a “roundabout” way. This paper will put together the pieces of the larger
puzzle that constitutes the woman’s dignity, autonomy, and safety when
it comes to the matters of her womb. In doing so, it will analyse the most
important civil and political rights under international law which helps
guarantee women's reproductive agency or reproductive autonomy.

* Assistant Professor, Symbiosis Law School, Noida.
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1. INTRODUCTION

The right to choose to continue or terminate a pregnancy has been a
matter of debate from the beginning of the twentieth century, starting in
the West and slowly filtering through to the rest of the world, including
India. This right broadly encompasses social, economic and civil rights,
Internationally, there exists no explicit protection for women who seek to
pursue or avoid reproduction. While many conventions and customs exist
under the international human rights regime that may protect reproductive
rights in a roundabout way, there exists no specific law to deal with
matters of reproductive rights. General recommendations, international
conferences, and decisions of human rights bodies do attempt to protect
these rights, but they are considered “soft law” and no State is bound to
abide by them. As Lance Gable states, the recognition of these rights
under international law has been “sporadic, piecemeal, and indirect”!
This compounds the existing weaknesses in the very framework of
international law, which relies solely on States” consent and mostly
depends upon peer pressure and disapproval as enforcement mechanisms.

An already weak system of enforcement is thus weakened further by the
lack of clear rules.

The ramifications of this can be severe. Women and young girls, already
stripped of their sexual agency in the patriarchal structures of most
cultures, find that they also have no control over the number, timing, and
even gender ? of the children they give birth. This, combined with an
extremely lackadaisical approach to antenatal and postnatal healthcare,
results in dire circumstances, including permanent, irreversible damage
to the mother’s health, maternal mortality, lower participation in the
labour force and consequently greater marginalisation and misogyny

in the society, and a lack of participation in decisions relating to their
personal and political lives.

1. Lance Gable, “Reproductive Health as a Human Right” (2010) 60 (4) Case Western
Reserve Law Review 957, 959.

An issue common in many patriarchal Asian countries is that of female foeticide.
Women are often pressured to undergo sex-selective abortions in favour of male
births, leading to an alarmingly distorted sex ratio. See Working Group on the Girl
Child, “A Girl’s Right to Live: Female Foeticide and Girl Infanticide” <https/wilpf.
org/wp-content/uploads/2014/07/2007_A_Girls_Right_to_Live.pdf> accessed 6-6-
2019; Kallic Szczepanski, “Female Infanticide in Asia” <https//www.thoughtco.
com/female-infanticide-in-asia-195450> accessed 6-6-2019.

2.
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Given that the listof human riglh one ot t ,
“right to choose™ to continue of end her prggnancy .Wllhm tre-aSOnab.]es
1in;its is inexhaustive, the present article will delve into certain specific

civil and political rights. The most notable international c1vn(11 an(.i POli.tical
richts that have helped create some semblance of a reproductive rlg.hts
regime include the right to life and liberty as Wfsl} as the rlgh.t to equ?llty.
Tl;ere also exist certain other important provisions und'er' mtemah.o.nal
conventions. This paper will thus examine predominant civil and political
richts on the issue. It will also critically analyse the scope of tl?eSe laws
and their limitations, by turning the spotlight onto t.he experiences of
women in specific countries for a broader, comparative ana.1y81s of the
challenges and victories faced by women when it comes to their autonomy
over their own body.

The hypotheses that the paper will seek to prove are, firstly, that
reproductive choice and agency are a part of international civil and
political rights, and secondly, that the international human rights regime
has failed to protect these rights of women.

2. THE RIGHT TO LIFE AND LIBERTY

The right to life has been one of the most prominent rights of the Universal
Declaration of Human Rights,> when it had been a knee-jerk reaction to
the holocaust and similar atrocities committed upon persons in the early

3. Universal Declaration of Human Rights 1948, Art. 3.

2019 MAKING A CASE FOR REPRODUCTIVE CHOICE 37

twenticth century.* Since then, of course, it has been interpreted and
expanded to mean many other things, both internationally and in domestic
jurisdictions. In the International Covenant on Civil and Political Rights
1966 (hereinafter “ICCPR”), which serves as the first binding intcrnational
treaty on civil and political rights, Article 6 recogniscs every person’s
“inherent right to life”, In addition to featuring in numerous international
instruments, the right to life also enjoys the status of customary
international law,’ thereby binding even those States who have not ratified
the treaty. The right to personal liberty has sometimes been clubbed with
the right to life,® or mentioned in a scparate article”

The right to life is encouraged to be interpreted widely. Internationally,
the Human Rights Committce, the official treaty body established by
the ICCPR, has made extensive statements regarding the right to life.
In a general comment, the Committee referred to the right to life as the
“supreme human right”? It emphasised that the right to life must not be
interpreted restrictively; rather, it encouraged States to “adopt positive
measures” in order to safeguard this right.® When clubbed with the right
to liberty, the case for making safe abortions accessible to women is
strengthened.

This idea has been adopted by quite a few States. A good example is that
of the broad interpretations of Article 21 of the Indian Constitution by the
Supreme Court.1® Indeed, in the landmark case of Suchita Srivastava v.
Chandigarh Admn.,"" the Supreme Court of India declared that the right
to “personal liberty” under Article 21 included a woman’s right to make
reproductive choices — from the first step (deciding to engage in sexual
activity) to the last step of choosing to continue or terminate a pregnancy.

4. Peter Danchin, Article 3: “Everyone has the Right to Life, Liberty and Security of
Person” <http:/ccnmtl.columbia.edu/projects/mmt/udhr/article_3.html> accessed
12-6-2019. -
. Nigel S. Rodley, “Integrity of the Person” in Daniel Moeckli et al, (eds.),
International Human Rights Law (lst edn., Oxford University Press 2014) 185. i
. Danchin (n 4).
7. Art. 9 of the International Covenant on Civil and Political Rights 1966, for example
says that “everyone has the right to liberty and security of person”. {

8. See Human Rights Committee, General Comment 6, HRI/GEN/1/Rev.9 (Vol. 1) 176
para. 1. :

9. Ibid., para 5.
10. Anup Surendranath, “Life and Personal Liberty” in Sujith Chaudhary, et al., The

%{fg;‘d Handbook of the Indian Constitution (Ist edn., Oxford University Press
16).

11. (2009) 9 SCC 1.
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example, states that the right to life s'haII be protected, fr(')m t ]c momcfn
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can be used to protect at least
for 26 countries,'? even the most
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the very beginning of the pregn

12. “Countries Where Abortion is Illegal 2019” <http://worldpopulationreview.com/
countries/countries-where-abortion-is-illegal/> accessed 11-6-2019. ‘

13. For the lztest information on each country’s stance on abortion, see “The World’s
Abortion Laws” <hllsz/reproduclivcrighls,org/worldabortion]aws’]calcgory[294]
=294> accessed 11-6-2019.

14, American Convention on Human Rights 1969, Art, 4(1).
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The situation in El Salvador scrves as a cautionary reminder of the
ramifications of guch type of thinking. It criminaliscs “crimes related
to the life of a human in formation” in its Criminal Code of 1997, and
punishes cveryone from the mother, to the doctor, pharmacist or other
professional, and any person who may have monctarily or otherwise aided
the abortion.” In all the provisions of the Code, there is no mention of any
exception to even save the life of the mother. This is especially worrisome
given the fact that the country has onc of the highcest incidents of gang-
related violence in the world. Sexual slavery and gang rapes of women
and children are rampant and often go unpunished, meaning that women,
often very young girls, have no control over their sexual or reproductive
health."” The minors and young women who do get pregnant as a result
of consensual intercourse also become so unintentionally, as there is no
awarencss regarding safe scx practices. With the Roman Catholic Church
blocking all attempts to provide formal sex cducation to minors at a
national level, Bl Salvador has onc of the highcst rates of teen pregnancy
in the world, leading to multiple complications during pregnancy, many of
them resulting in death.” The woes of pregnant women do not end there;
cven a miscarriage or a stillbirth may lead to an incarccration without
proper trial, Thus, thc woman not only has to gricve the passing away of a
child she wanted to keep, she also has to spend up to 50 years in prison for
no fault of hers, separated from her children who did survive their birth
but arc now rendered motherless.

15. Chapter II, Arts. 133-137. The unofficial translation of the Code <https://
reproductiverights.org/world-abortion-laws/cl-salvadors-abortion-provisions#
english> accessed 17-6-2019.

16. Amnesty International, “On the Brink of Death: Violence against Women and
the Abortion Ban in El Salvador” <https:/www.amnestyusa.org/wp-content/
uploads/2017/04/on_the_brink_of_dcath.pdf> accessed.17-6-2019,

17. Human Rights Watch, “El Salvador: Events of 2018” <https://www.hrw.org/world-
report/2019/country-chapters/cl-salvador> accessed 14-6-2019,

18. Anastasia Moloncy, “Incest, Lack of Sex Education Drive Teen Pregnancies in El
Salvador” Reuters (3-5- 2016) <https://www.rcuters.com/article/el-salvador-teens-
pregnancy/incest-lack-of-sex-cducation-drive-teen-pregnancies-in-cl-salvador-
idINKCNOXTITI> accessed 14-6-2019,

19. Anna-Catherine  Brigidia, *“Women Scrving Dccades-Long  Prison  Terms
for Abortion in El Salvador Hope Change is Coming” The Washington Post
(27-9-2018) <https://www.washingtonpost.com/world/thc_americas/women-
serving-decades-long-prison-terms-for-abortion-in-cl-salvador-hope-change-
is-coming/Z()l8/09/26/0048]l9c-a62c-llcS-ud(nf-030770dcdd02_slory.h(ml?
noredirect=on&utm_term=.aal6a80bSlaa> accessed 14-6-2019.
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An accurate example of her assessment resonates in the words of Justi?e
Ashutosh Kumar in Makmood Farooqui v. State (NCT of Delhi),” wherein

he says:

20. For an overview on how the right to equality can plug gaps in existing laws on
economic and social rights, see S. Fredman, “Providing Equality: Substantive
Equality and the Positive Duty to Provide” (2005) 21 South African Journal on
Human Rights 163. For those interested in the limits to using substantive equality
1o protect these rights, see Charvi Kumar, “The Need for Economic and Social
Rights Despite Strong Equality Provisions in Domestic Constitutions” (2015) 1(5)
International Journal of Economics and Socio-Legal Sciences

21. Catharine MacKinnon, Feminism Unmodified: Discourses on Life and Law (9th
edn.,, Harvard University Press 1994) 93-103,

22. Ibid.

23. 2017 SCC Online Del 6378,
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“Instances of woman behaviour are not unknown that a feeble ‘no’ may
mean a ‘yes'. If the parties are strangers, the same theory may not be
applied ... But same would not be the situation when partics are known
to cach other, arc persons of lctters and arc imclIccluully/acadcmically
proficient, and if, in the past, there have been physical contacts. In such
cases, it would be really difficult to decipher whether little or no resistance
and a feeble “no’, was actually a denial of consent.” (cmphasis added)

The words of Justice Ashutosh Kumar arc especially extraordinary as the
trial court had alrcady declared the prosecutrix to be a stellar witness,
and her statement, backed by documentary evidence, established the fact
that she had repcatedly attempted to stop the accused from undressing her
and told him to stop before the accused pinned her down, at which point
she ceased to resist duc to fear of being physically hurt. The judgment
cffectively narrowed down the provisions relating to rape of the Criminal
Law (Amendment Act) 2013 by categorically acquitting the accused by
adding all sorts of conditions to the word “no”. The judgment was then
upheld by a Division Bench of the Supreme Court and praised as one
being “extremely well decided”?*

This is not a trend seen in India alone. It has been observed in countries
that are generally hailed as being extremely progressive, such as the UK
as well as the US.? It is not just the consent that is questioned, but also the
clothes the woman was wearing, the amount of alcohol she drinks, or her
general “character” as determined by her prior sexual activity, consensual
or not.?” This culture of dismissing and shaming the rape victim has led
to a perpetuation of silence,?® from the 20* century when awareness of

24. Amit Anand Choudhary, “Mahmood Farooqui Rape Acquittal ‘Extremely Well
Decided’, Says Supreme Court, Dismissing Appeal Against Earlier Verdict”, The
Times of India, 19-1-2018, <https:/timesofindia.indiatimes.com/india/mahmood-
farooqui-rape-acquittal-cxtrcmcly-wcll-decided-says-suprcmc-coun-dismissing-
appeal-against-carlier-verdict/articleshow/62566322> 11-6-2019,

25. Alexandra Topping and Caclainn Barr, “Revealed: Less than a Third of Young
Men Prosecuted for Rape are Convicted” The Guardian (23-9-2018) <https:/www.
theguardian.com/socicty/2018/sep/23/revealed-less-than-a-third-of-young-men-
prosccuted-for-are-convicted> accessed 11-6-2019.

26. Reinherz Law Offices, “Why Date Rape Cases are Difficult to Prosecute™ <https:/
reinherzlaw.com/date-rape-cases-difficult-prosecute/> accessed 11-6-2019.

27. Theresa L. Lennon, ct al., “Is Clothing Probative of Attitude or Intent — Implications
for Rape and Sexual Harassment Cases™ (1993) 11(2) Law and Inequality: A Journal
of Theory and Practice 391-415.

28. Christine  Ro, “Why Most Rape Victims Never Acknowledge What
Happened”  BBC  Future (6 November 2018) <www.bbe.com/future/story/
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d the legal procedure t‘hc.msclvcs have
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perhaps wanted it and coyly accepted the man's ad‘vﬂ;}tﬂtlz (1C:l:ll:‘0\l:(\lv'lllrd
protestations. Pincau suggested heavy o\:'crhnu ;) wm‘n);‘n lo‘ . tlw
very concept of “reasonableness” to be fairer to the an, to scc the

reasonability and emphasis of her

“no” from her point of view, not the
man's.® Nevertheless, 30 years later, this has still not been achieved in
most countries of the world.

rape was low, 10 today,
acceptance.? Lois Pincau ha cusse
very concept of wreasonableness 18 vic

man (the male Judge or the malc accuse
to “unscrupulous victimisat
mythology surrounding rape an
fallen prey to this bias, creating ar

Thus, in cases where intercourse cannot be prev?nlcd, and whc.rc
pregnancy may ultimately occur without the womans COﬂSentl or 'le].]’
she will suffer even more. MacKinnon sums up her ar.gum'cnt thus: it is
necessary for the woman to have recourse to an abortlon., Lf ncc;i bc,.as
after all, she may not be able to control the process and actlt rough Whu?h
she became pregnant, but she should be able to co_ntrol the ({u‘C(;;ne, in
order for it to continue to give her parity in the patrlarchal society.

It is not just the issue of equality in matters .of bi_ology.. G.e.nder also has
a “social” component. There has been a historical division of lab01'1r
between men and women. The former g0 out into the world and gain
economic independence and, with it, personal power. The latter are
encouraged or outright forced by society to stay at home. In the words of
Jessie Hohmann:

«In contradiction to the presence and visibility of the street dweller, the
essential homelessness of women is concealed ... in cases where the
relationship between the woman and man on whom she relies for her place

20181102-why-dont-rape-and-sexual-assault-victims-come-forward> accessed
11-6-2019.

29. Mary Koss and Alexandra Rutherford, “What We Knew About Date Rape Then, and
What We Know Now: Women have Long Been Reluctant to Report Their Assaults”
The Atlantic (26-9-2018) <https://www.theatlantic.com/ideas/archive/2018/09/what-
survcys‘dating-back—decades-reveal-about—date-rape/571330> accessed 11-6-2019.

30. Lois Pineau, “Date Rape: A Feminist Analysis” (1989) 8(2) Law and Philosophy
217-243.

31. Ibid.

32. MacKinnon (n 21).
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in the home breaks down in fact or in law, the
literally homeless.*»

woman may be rendered
;I“I:ISW;TSQIU:!I I)umclcssncss“ deprives women of a source of livelihood

with it, the independence and strength which allow them to st X
against domestic violence and marital rape.”* Even when wome sdand P
jobs, ll{cy have 1o do the lion’s share when it comes to housch(::d Ohhavc
x'md caring, raising, and nurturing children. Contrary to popu'lur bc].cf Pl
1s not a trend that plagues the third world or undemocratic natior lc, i t5ig
ithas been observed consistently in the so-called progressive (dcmls aone;
of the West. In fact, worrying ncw research indicates that wor:Craclcs
spend more time on houschold chores and childrearing than the difin' e
1960s, when a majority of them were uncmployed homcmakcrsy’6 wln the
not only have to put their carcers on a backseat, cffectively pc;- M OTcn
the wage gap, but even when they end up being the main brcaZWEla ing
and carn more than their spouses, it Ieads to their spouses doing ch:fl\crs
work around the house, according to some troubling studies.” s

In this way, by having access to abortions, women can relieve themsel
of unwanted burdens that they alone would have to carry.* Ro:el"lcs
Petchesky has criticised both these reasons. She has criticise.d the . lfxl
reason, on the ground that it reinforces traditional roles and “lets mesnoac;ad
society neatly off the hook™ i.e. that it removes the burden of caring f;
and nurturing children from men and transfers the burden solel 5 N
women. Thus, where the father may be praised for changing aysirf’oln
dlaper‘, a mother may be called a bad parent for not giving her undividge;
attention to her child. By arguing that women alone must bear th
burden of bearing and rearing children, the notions that men and Stat:

me Right to Housing: Law, Conc ibili

: 8 A epts, P i

Publishing 2013) 156. ot e e

34. Giulia Paglione, “Domestic Violence and Housing Ri i

i "t g Rights: A Reint i
. Rllght to Housing” (2006) 28(1) Human Rights Quarterly 120-147. R
. Julia Carpenter, “Millennial Women are Workin, 're St
>N ' g More. But They’re Still Doing M

of the Hou_sewor_k‘ CNN Business (26-12-2018) <http51/edition.()7,nn comfz(‘))llgflAZ/{;Z;
su'ccess/mlllenn1al-women-income/index.html > accessed 12-6-201§

36. Kim Parker, ‘.‘Modern Parenthood” (Pew Research Centre, 2013)' 27-32 <https//
www.pewsocialtrends.org/wp-content/uploads/sites/3/2013/03/FINAL modern
parenthood_03-2013.pdf> accessed 12-6-2019. B b

37. Oliver 'Burkeman, “Dirty Secret: Why is There Still a Housework Gender Gap?™ The
Quardum (17 February 2018) <https:/www.theguardian.com/inequality/2018/feb/17/
d1rty-§ecret~why-housework—gender—gap> accessed 12-6-2019.

38. Rosalind Pollack Petchesky, Abortion and Woman's Choice: The State, Sexuality.
and Reproductive Freedom (Northeastern University Press 1985). ' )
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with the termination of the pregnancy.
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institutions play

iologi on o
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to choose, she may be pow erless

4. OTHER IMPORTA

i i lay an
i i ll as the right to equality play
. ight to life and liberty as W¢l e
'Whlcif‘t;l:\: ::)%e in the dialogue surrounding repro(:ucv‘;vzur(lfve(si . OC; c:rz
“31pcr important provisions of the ICCI.’R which ha e
?nodicum of dignity and choice when it comes to €O g

their pregnancies.

i has been
The right to privacy, set forth in Article 7 (})1f t::relcmcii E;mm e thz
powcrt:ul tool in the \;ast to ensg;ia?:’sliz:(:i::eeto oo her pregnuney: A
would not interfcre in a w ° !
f:i‘}fing example of using privacy as a foundational rlg};lt/;;)reg“rla::h»:;rir;er;
the freedom of choice is the landmark case of Rodet;/].e iy réme e
woman impregnated as a result of gang rape movel’1 e Ii)ncidem -
the United States to legalise a;)(;mon sobtrl:::czh:ndo::ffering T
ifetime of painful remem e S

?\:e]r:’;g ttt?ead:clared thatpthc constitutional right of “dugbpr(icefs \gould
include the right to privacy of a woman tp have tbe liberty 01 c 0-(:83
whether or not to have an abortion.*2 The right to privacy was also cite
as one of the constitutional provisions from whenc? the right to t«z:rmlr:aFe
a pregnancy or to continue it flowed by the Indlar} Suprerr}e ourhlg
Suchita Srivastava v. Chandigarh Admn.® Intf.:restm‘gly, this ,f:ase a
decided this even before the actual landmark “Privacy :]udgment amzl was
even referred to by Justice Chandrachud, when speaking for the majority
decision of the court.*

33 iSblt:déking 2n Abortion in the Arab World” <https:/www.womenonweb.org/en/
page/17562/secking-an-abortion-in-the-arab-world> accessed 16-6-2019.

4]. 1973 SCC OnLine US SC 20 : 35 L Ed 2d 147 : 410 US 113 (1973).

42. Ibid.

43. Suchita (n 11).

44, K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1.
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Of course, the right to privacy is weak in allowing women to actually
obtain abortions in government-funded safc healthcare institutions, In
countrics where rape might be onc of the very few grounds that a woman
can usc to abort her foctus, it might lead to prohibitive situations where she
is unable to prove that the rape happened, as has been discussed earlier in
this article. In the UK, it has been conclusively proven that “rape myths”
prevent the prosecution of many rapists as they arec known to the woman. 4

A growing body of cascs is reinterpreting the right to freedom from cruel,
inhuman or degrading treatment, set forth in Article 7 of the ICCPR, to
include the right to abortion. This is proven by the landmark decision of
the Human Rights Committee in K.L. v. Peru,* where the State of Peru,
one of the infamous Latin American countries that severely prohibit the
right to abortion, failed to provide abortion to a pregnant minor whose
foetus had no skull and would therefore not be able to survive, additionally
endangering her life. She was forced to give birth and breastfeed the baby
for four days before it died, causing her to spiral into extreme depression
and scarring her for life. Awarding compensation to the victim on the
grounds of the violation of her right to life, privacy and her right to be
free from cruel, inhuman and degrading treatment, the Committee also
ordered the State to take necessary measures so as to avoid a repeat of this
incident.” It is also pertinent to mention the case of R.R. v. Poland.** Here,
the European Court of Human Rights held that a lack of timely access
to diagnostic screenings and subsequent abortion was both a violation of

the right to privacy and the right to be free from inhuman and degrading
treatment.

Another aspect to reproductive agency is Article 24 of the ICCPR, which
requires States to make special measures for the protection of minors.
Young girls under the age of 18 are in particular need of having control
over their bodies. This was recognised in K.L. v. Peru by the Human
Rights Committee.*” If dealing with pregnancy that results in rape is
difficult for an adult woman, it will be doubly so for a teenager or child.
The startling cases of a young 10-year-old child who had been impregnated

45. Genevieve F. Waterhouse, et al., “Myths and Legends: The Reality of Rape Offences
Reported to A UK Police Force” (2016) 8(1) The European Journal of Psychology
Applied to Legal Context 1-10.

46. CCPR/C/85/D/1153/2003, Communication No. 1153/2003.
47. Ibid.

48. ECtHr, Application No. 27617/04 (26-5-2011) <https:/hudoc.echr.coe.int/eng#{%22it
emid%22:(%22001-104911%22]}> accessed 27-10-2018.
49. Peru (n 46).
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his fact. The child had to be told that t)xcrc was a
moved through operation. Forced
to the Supreme Court’s refusal
and went home, unawarc that

t
by her uncles proved thi
stone in her stomach which would be re

to undergo a “high risk” pregnancy owing

0 Ao e s g SlhT gl?;;e :;\rlglhter was put up for abortion at
she was even a mother, Wil e

her parents’ request.® The situation might be further complicated if the

minor wishes to abort her pregnancy without her ‘eg“‘ guar'dlan ﬁndmg
out. Cases of honour killing of pregnant daughters in certain Tegions of

India serve to cement this fact.™

5. CONCLUSION

It is quite clear that there exists 3 skeletal framewofkdl | thi::tnt;r: litlonal
human rights regime that obliges States to respecf a? p;o olitical ;lim}';ltn
right of reproductive agency and choice. The v = '111)16 includ Gt
used to pave the way for a solid reproduc.nve ngh'tbs rfgx 1 the ‘: Z;lot
just prominent rights such as the right to life and liberty an inel :gl S
equality; certain other rights, while not at first glance sge;m gh y re 1ilted
to the right to choose to terminate a prcgnaqc)’, neYert CAESS AV Do

thin their ambit, €.g- the right to

interpreted to include this right wi ! !
privacy, the freedom from cruel, degrading and inhuman treatment, and

the right of minors to special measures for their protection.

ion, “Liberté, égalité, fraternité”

The famous slogan of the French Revolut i raternit
e redefined as liberté, égalité,

(liberty, equality, brotherhood), may b er :
sororité (liberty, equality, sisterhood) to indicate the .rlsmg tide of
women’s rights globally. Nevertheless, a lot of work remains to be done
in this area. As established through a study of the laws of the world, there
are still several countries which criminalise abortions in fofo, even where
the very life of the mother might be threatened. Even countries where the
threat to life of the mother allows abortions, the woman’s dignity, privacy,
and bodily integrity may be violated due to other abortion restrictions.
She may be forced to give birth to a child with rape, or a seriously
malformed foetus, sometimes so malformed that it will not survive
extrauterine life altogether. Forced to bear the largest share of the burden

50. “10-Year-Old Rape Victim Delivers Baby, Put under Observation” The Tribune (17-
8-2017) <https://www.tribuneindia.com/news/chandigarh/lO-year-old-rape-victim-
delivers-baby-put-under-observation/453088.htmI> accessed 17-6-2019.

51. Yagnesh Bharat Mehta, “Man Held for Honour Killing of Minor Pregnant Daughter”
The Times of India (7-7- 2017) <http://timesoﬁndia.indiatimes.com/artic]eshow/
59482820.cms?utm_source=comentoﬁmerest&utm_medium=text&utm_campaign
=cppst> accessed 17-6-2019.
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::r)htci:lc llt] (::r(r)l?cas t9 chlldr‘carif)g, women might find themselves shackled
: gainst their will, even in situations where their hush
are abusive. The situation becomes more severe in patriarchal c an_ds
where women alrcady face innumcrable socioeconomic and OUFt{ICS
cl}all'cnges,. hampering their rights and capabilities and diminishipo lthi'll
dlgm.ty. Mmors arc in an especially vulnerable position when it cng e
ter.mmatmg their pregnancies, given the higher chance of the \'comes .
being a result of child scxual abuse, the higher health risks owilr)l ltgnanc'y
un@erdeveloped bodies, the higher chances of lasting mental traE oy
their absolute lack of any say or agency in the matter of their ownrzz,d?:sd

Ip conglusion, the aforementioned skeletal structure of civil and politj

r{ghts is far from sufficient to protect and guarantee these re: rp(? m’cal
rights, even when understood in their most restrictive sense (tfieo 'UCthe
at least choose whether to continue or terminate the pregnancy) Rght to
otfstacle to granting women these crucial rights and bringing t}?e. Juee
with men is the lack of a strong system of international law. whitlhon gar
way to state sovereignty even in cases of severe human righ’ts abus . (; X
top of this, cultural relativism and religious considerations onl s
com}?ound the issue. While work is being done by treaty bodiesyt(f rec y
the situation and clarify and emphasise on these reproductive right rec}tllt:y
“soft law” status undercuts the authoritative nature of their decigsi i
r.ecommendations. It is thus the need of the hour to expand u oonihancl
rights and make them crystal clear while also working with intfmnt' %
NGOs, UN bodies, etc. to encourage (and sometimes pressure) St ta 191131
abandoning their totalitarian stand when it comes to abortion, it
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vices have been identified. Moreover, the authors
steps taken by the Government to increase financiql
veral reforms have been suggested in the concluding

1. INTRODUCTION

The concept of financial inclusion implies that the basic financia]
services are provided at affordable costs to all persons needing such
services. The access to basic financial services has been recognised as
a basic right.2 Now, access to financial services is considered as a mode
of achieving social and economic development. In general, the access to
financial services denotes the opportunity to member of public to access
financial services like savings, credit, deposit, investment and insurance.
The access to financial services is very low in developing countries,
Worldwide, around 170 crores adults are not having access to financia]
services.® As far as India is concerned, around 20 crores adults are not
having access to financial services. The Indian Government’s schemes
have given extraordinary thrust to the accessibility to financial services.
For instance, the “Pradhan Mantri Jan Dhan Yojana” (PMJDY) pushed
for opening of bank accounts, and now 80 per cent o
have a bank account. Even then, in 2019, a1
having bank accounts.

f the adult population
arge population in India is not

Finance is essential for economic development of the country and
financial institutions play an important role in the same, Access to finance
has a direct relation with the right to development as finance is at core of
social welfare. The access to financial services is rarely associated with
the human rights. Moreover, in absence of a statutory law,
to declare that access to financial services is a human righ
Constitution provides for the social and economic rights of
India but it does not specifically deal with the access to fina
under it. It is also not clear that who will have the duty to e
members of public get their right of access to financial servi
has to provide the access to financial services and it has

it is not easy
t. The Indian
the people of
ncial services
nsure that the
ces. The State
to ensure that

2. Ibid.

3. Asli Demirguc-Kunt, Leora Klapper, Dorothe Singer, Saniya, Ansar, Jake Hess,
“The Global Findex Database 2017: Measuring Financial Inclusion and the Fintech
Revolution” (World Bank Group 2018) <https://openknowledge.worldbank.org/
handle/10986/29510> accessed 1-6-2019.

4. Ibid.



\ Vol. 4
HUMAN RIGHTS LAW JOURNAL
50 .
the institution according to a law which
The compliance 18 not guaranteed

{ be provisions under the law

rided by
these services are proy lde(: approach.
should follow a rlgm-baizi go there mus
s has been enacted. =5 = ement.

f e l?‘ ghcompliancc and facilitating enforc .
promotin ccess of financial
. . orain farmers and merchants }md thc.:es S e extendel
oSS mlf) i of loans. Later, the financial servi  fon Tomerl]

sves i 1 of loans. g

gavices IR f deposits and exchange of monely be and laws were
to the acceptante o' "7 - ces extended across the globe a P
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; ; Governments had no
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usior 11" lay in the banking sector. These P heir own commercial
B 1‘;0(;1;10:: Fr)na'rkcl to operate in their favour fox: (; uen('1 e it of the
?omrodse The financial services were not consthe:§ beriks concernéd
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about the development 0 bers of public had access to
. ; that the mem
echanisms to ensure e structur
sufﬁm'c:;::n'ices The Government made attempts to ct}al}ljge 't:ess e :
ﬁ? ;:;dn-g sector which was concentrated a.mong.few blgl utsclieca de of the.
- (i rvices started in India during the as N
Whe Sl tAking ses tor grew substantially during the 19" and
18® century. The banking sector g . < banks’ Was major source of
L] However, the post office savings . )
20" century. e d in banking services was followed in
banking services in India. The trend 1n chics
other financial services such as 1nsurance and securities.

2. THE CONCEPT OF RIGHT & ACCESS
TO FINANCIAL SERVICES

If there is requirement of a right to access to financial Se;v:;e:ot; :]h;:
members of public, then the duty has to b.c 1m¥)osed on somebo )}; e

sure that the right is enjoyed by them. It implies that there mu§t ehc a tgft
2s to who is imposed with the duty to ensure that the people enjoy the rig 1
to access financial services. It may be the GovemlflenF or the ﬁnancmd
institutions. However, in fact, there is no speciﬁc.mstxtut.lon 'manflated
with the duty to ensure that right to access to financial services is .en_]oye

to the full extent. Earlier, the banks, while dealing with the public, used
to impose their own rules and exploited them in order to achieve their

S. MN. Rothbard, A History of Maney and Banking in the United States: Colonial Era
10 World War JI (Ludwig Von Mises Institute 2002) 259.
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objectives. Now, the Government has started playing important role in
the regulation of the financial services sector. However, the role of the
Government is limited to only cnsuring that the statutory requirements

are complicd with. The Government, usually, does not usc its regulatory
role to enforce the rights,

In spite of the fact that there is no person on whom the duty is imposed
to provide access to financial services, it can be regarded as a human
right. Later, this right can be protected by enacting laws. The Government
should have a duty to ensure that right to access of financial services is
observed by the members of the public.

Development is a keytool in ensuring that the freedoms are fully enjoyed.®
Access to financial services is at the core of economic development and
is a key to achieve freedom. The issue of gender discrimination has to be
discussed, when we are looking at the access to financial services from
the perspective of human rights. The gender discrimination was existing
when it comes to access to financial services. The financial services were
more accessible by men as compared to women. However, as a human
right, access to financial services should be enjoyed by both men and
women without any discrimination. Usually, the discrimination in access
to financial services resulted due to lack of employment, economic
independence, etc. and dependence on the men for financial support.

Earlier, the financial institutions were also reluctant to offer financial
services to females.

3. ENSURING ACCESS TO FINANCIAL SERVICES

Internationally, a number of measures have been taken to ensure that there
is increase in accessibility to financial services by the members of public.
However, the access to financial services is not per se defined as a human
right. In order to ensure that the access to financial services increases,
micro-finance institutions were introduced in the financial sector. The
introduction of micro-finance institutions helped in eradicating poverty
by providing financial services to the poor.” The problem of lack of
access to financial services gained extensive recognition due to advent

6. Amartya Sen, Development as Freedom (Oxford University Press 1999) 2.

7. Jennifer Lindsay, Microfinance — Developing Paths to Self-Sufficiency: An

Evaluation of the Effectiveness of Microfinance Institutions (Indiana University
SPEA 2010) 5.
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to them. Such members of public f“'c those “:hyo‘lvg!;{:““]“yl de.clde
not to aceess financial services despite of casy av N ‘3 h )’ n India, a
roscarch conducted in the year 20035 }rcvcalc’d thg;‘ snx}y-t\\o Pcr cent of
the population did not required financial services. 0\\Y f:(;f.er, overa periog
of time, India has shown tremendous growth in providing acccs§xbll|ty
to cven those who were initially reluctant to access financial services by

providing incentives in the form of subsidies, etc.

Interestingly, in order to increase accessibi_lily of ﬁnancml _serviccs,
mobile b;n'kim: services were started. MObllF bankm‘g services have
been effective ;s the customers can avail various serv‘lces of the bank
without going to the bank. Mobile money transfer services have enabled
fastand ;cm;e access to financial services. Asa l:ntgc numbcrl of people
use mobile phones, it has become casicr and effective to provide access
to financial services. The initiatives of Indian Government for ?he access
10 the financial services have been discussed in the later part this paper.

4. RECOGNITION OF ACCESS TO FINANCIAL
SERVICES AS A HUMAN RIGHT

In its Preamble, the Universal Declaration of Human Rights provides that
“every individual, and every organ of society, keeping this Declaration
constantly in mind, shall strive by teaching and education, to promote
respect for these rights and freedoms and by progressive measures,
national and international, to secure {heir universal and effective
recognition and observance..””. Further, in Article 29, the Declaration
provides that “in the enjoyment of one’s rights and freedoms, one will
be subject to such limitations by law that are necessary for the purpose

S —

§  Asian Development Bank, Finance for the Poor: Microfinance Development Strategy
(ADB 2000) 10.

9 Amjali Kumer, “Measuring Financial Access Through Users’ Surveys, Core
Concepts, Questions and Indicator™ (2005) Paper prepared for the Joint World
Bank DFID Finmark Trust Technical Workshop, “Defining Indicators of Financial
Access”, Washington DC and London, 2005.
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of ensuring ™
he a:““""ll rcF(1g|||(|lwra and respect for the rights of others”™, Tronical|
" [)cL:lSS to‘ financial services is not considered as a human right u;1cl i’
- ﬂrlnnon. However, the phrase “every organ of socicty” has he o
preted so as to include banks and financial institutions,'? e

On.lhc other hand, the United Nations Declaration on the Rig]

Indigenous Peoples provides that “Indigenous peoples have the i
flavc access to financial and technical assistance from Statces and trllgh( "
lm.cmauonal coopceration, for the enjoyment of the righls. cont ']mugh
this ‘Declaration."” When it comes to recognition of aCC(;“‘ t: ?mCd "
services as a right at the international level, this provision h;l\s comlz;:gc(:cl

closest. However, this i i
S \ provision only deals with fin :
assistance, d ancial and technical

M.orcgvc.r, the Convention on the Elimination of All Fo

Dlscnmm‘ation Against Women is an international instrument rrm:sd’of
for f?nancml inclusion for women. The Convention requires lhate‘ Cﬁ" -
partics take appropriate measures to climinate discriminationa SFam
women in the areas of economic and social life to ensure that boi‘famst
and women have equal rights to access bank loans, mortgages and thes
forms of financial credit”.’? The Convention provides that right of ober
to financial services has to be enjoyed equally by both men a%xd worilc:: SS

In the Indian Constitution, the social and economic rights of th

of India are enshrined in the Part IV dealing with Directive Pri C_Pleople
Stale Policy. However, there is no explicit mention of ﬁnancia{mp ol
in that part. Moreover, there is no provision under the Constitutio?lewl;":es
Tecognises that access to financial services as a right. Neverthele:; g
fnterpretalion may be given that the access to financial services is ensh: ; 32
in the right to life guaranteed under Article 21 of the Constitution i

The Reserve Bank of India Act, 1934 established Reserve Bank of Indi

(“RB.I”) which is mandated to regulate the banking sector and ?o 5
certain <?xtent financial services sector as well. Additionally, the Bankina
Regulathn Act, 1949 provides that “no company shall carr;' on banking
business in India unless it holds a licence issued in that behalf by Rcservi
Bank and any such licence may be issued subject to such conditions as

10. Njaramba Gichuki, “Access to Financial Services: i

) ces: A Hu ive”
(20}5) East African Law Journal 165. HER e o
11. United Nations Declaration on the Rights of Indigenous Peoples, Art. 39.

12. Convention on the Eliminati R -
305 ion on the Elimination of all Forms of Discrimination against Women, Art.
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serv k may think fit to 1mpose . . i .

§C>enaiia?or per)sons accessing banking services. It makes the public
avour

e giv licence to a banking
1 must have given the .

2 f the fact that the RB : : : )
3““"‘63;‘" only after satisfying itself that |§suance of licence wl!l be in
q? mp terest ﬂ}‘lh¢ public. Since licence being a manda.tory rcquflrcglem
B 11; t the money accepted by the banks as deposits are safe. uc.h
Ssspgance the minds of members of the public

i in
surance brings the conﬁdence. n ' .
::sxd thereby increases the accessibility to financial services offered by the

banks to the public. There is, as such, no |3_W in ]ndla_cz?m“c‘i‘?ig' €xpress
provisions that access to financial services is human right and 1t 1s one of

the major problems with the financial inclusion.

5. ACCESS TO FINANCIAL SERVICES VIS-A-
VIS HUMAN RIGHTS: CHALLENGES

The access to financial services as a huxpfm r.ight has a nun}lber of
challenges to face. There is no law recognising it as a human r{ght. In
general, the international instruments only deal with the social .and
economic rights. The Universal Declaration of Hun'lan' Rights provld.es
that “every member of society is entitled to the realisation Qf economic,
social and cultural rights™."> However, the social and economic rights may
be stretched in order to include access to financial services. MOI'-COVCI', it
has been regarded that all organs of society under the Declf'lratlon m.clu('ies
financial service providers and that they have the humag rights obligation
to provide financial services to the members of the public."” The Fhallenge
in India is also the same that there is no specific law that deals with access
to financial services under the social and economic right provided by the

Constitution.

The implementation of a right to access to financial services without any
express legal provision is challenging. The law must expressly provide,
for the access to financial services to be deemed as a human right, the
person who is under the obligation to ensure that the right to access to
financial services is enjoyed by the members of the public.'® In absence
of a specific person for ensuring access to financial services, the financial
institutions may deny members of public to access the financial services

13. Universal Declaration of Human Rights, Art. 22,

14. Adam McBeth, “Every Organ of Society: The Responsibility of Non-State Actors for
the Realisztion of Human Rights”(2008) Social Science Research Network 5.

15. W. Hohfeld, “Fundamental Legal Conceptions as Applied in Judicial Reasoning”
(1917) 26 Yale Law Journal 710.
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and escape as there is no law imposing duty on them. Although, there is
no express provision in the law, the Government ensures that public has
the access to financial services.

The lack of sufficient infrastructure is also considered as a challenge
for access to financial services to be considered as human rights.' The
members of public are denied financial services in India, if they do not
have required documents such as Aadhar card, PAN card. For availing
certain kinds of financial services like Public Provident Fund Account,
there is mandatory requirement that the person should have an Aadhar
card. This kind of requirement discriminates against those who do not
have Aadhar card as well as those who do not want to have Aadhar card.
Such discrimination weakens the concept of access to financial services
as human right.

6. FINANCIAL INCLUSION IN INDIA

Financial inclusion is a process of making formal financial services
accessible and affordable to all.” Financial services include services for
credit, savings, insurance and payment facilities. The financial inclusion
enables a person to access necessary financial services in an appropriate
form. The inaccessibility to financial services is present mainly in
poorer members of the society.'® There are several factors responsible for
inaccessibility, namely, (a) charges are very high for accessing services,
(b) financial institutions do not exist in the area, (c) some of the population
refusing to access services, (4) restricted access to the financial institution,
(e) services failing to meet the demands.' The Committee on Financial
Inclusion headed by C. Rangarajan defined financial inclusion as “the
process of access to financial services and timely and adequate credit
needed by vulnerable groups such as weaker sections and low income

16. Njaramba Gichuki, “Access to Financial Services: A Human Rights Perspective”

(2015) East African Law Journal 165.

17. Rajaram Dasgupta, “Two Approaches to Financial Inclusion” (2009) 44 Economic
and Political Weekly 41.

18. Molyneux, Philip, “What are the Specific Economic Gains from Improved Financial
Incusion? A Tentative Methodology for Estimating These Gains” in Luisa Anderloni,
Maria Debora Braga and Emanuele Maria Carluccio (eds.), New Frontiers in Banking
Services: Emerging Needs and Tailored Products for Untapped Markets (Springer
2007).

19. Luisa Anderloni and Emanuele M. Carluccio, “Access to Bank Accounts and
Payment Services” in Luisa Anderloni, Maria Debora Braga and Emanuele Maria
Carluccio (eds.), New Frontiers in Banking Services: Emerging Needs and Tailored
Products for Untapped Markets (Springer 2007).
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X 31" “Priori tor
The RBI's mandate of Priority Sec :
there is flow of adequate credit to the vulncrable scctors of the ecconomy,

The priority scctor includes ngricu!(urfz. cxpo_rl. Ctliuc‘ﬂllfomnl:g::lgg; an(:
others. Substantial growth has been registered in tet ms’() ‘I(lll tber rura
banks over past couple of years. India Post P.aymcnts Banks .11]50 Ro[iilslscs
on catering to the nceds of rural population. Morcover, the has

issued licences to Small Finance Banks and Payment Banks to undertake
basic banking activitics for the unor wanised scctor as well as for those
who are not getting access 10 banking services. The Lead Bank Scheme

was revamped in order to cnsurc cconomic development. For cffective
implementation of financial inclusion, it is important to improve financial

literacy.

The flagship scheme of Government «pradhan Mantri Jan Dhan Yojana”
(PMJDY) gave a major push to financial inclusion. Under this scheme,
there was addition of significant number of bank accounts owing to
no minimum balance requirements. It is a successful initiative of the
Government where the financial services are extended to the poorer
section of the population. The research has shown that access to savings
bank account have many positive consequences such as increase in

20. Asli Demirguc-Kunt, Leora Klapper and Dorothe Singer, “Financial Inclusion and
Inclusive Growth: A Review of Recent Empirical Evidence” (2017) World Bank
Policy Research Working Paper No. WPS 8040 <http://documents.worldbank.
org/curated/en/403611493134249446/Financial-inclusion-and-inclusive-growth-a-
review-of-recent-empirical-cvidence> accessed 23-7-2019.
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savings, consumption and women cmpowerment.? In order to increasc
credit availability and outreach, the Government brought “Pradhan
Mantri Mudra Yojana” (PMMY) scheme. Under this scheme, credit
was given to small and micro-enterprises. The credit up to the extent
of Rs 10 lakhs is classificd as Mudra Loans. The Government has taken
several initiatives to provide access to insurance services to the public.,
“Ayushman Bharat” scheme aims to provide a health cover of up to Rs 5
lakhs to vulncrable families. The penetration of health insurance in India
is expeeted to get a push from this scheme. Moreover, the crop insurance
scheme “Pradhan Mantri Fasal Bima Yojana™ (PMFBY) sponsored by the
Government is cxpected to benefit more than 48 million farmers.?? The
Government has also launched another health insurance scheme, namely,
“Pradhan Mantri Jan Arogya Yojana™ (PMJAY) for providing cover t<;
more than 50 crore poor and vulncrable persons. The beneficiary under
PMJAY will get benefits of cashless hospitalisation. As far as pension is
concerned, the Government started “Atal Pension Yojana” (APY) which
mainly focusses on unorganised sector. The Government has guaranteed
the pension under this scheme on the basis of the contributions made by
the subscribers. APY is an important stcp of the Government towards
India being a pensioned society. The instant payment system “United
Payments Interface” (UPI) has facilitated interbank transactions and
brought financial services of scamless transfers and bill settlement to the
public who does not have access to the bank branches.

7. CONCLUSION

The ﬁr.xzmcial services are at the core of all human activities, and therefore
there is an urgent need to recognise the access to ﬁnanc’ial services as’
a human right. The access to financial services is vital for economic
empowerment so that other rights can be significantly enjoyed. The
Goverr}ment can provide social security by offering financial ser.vices
There is requirement for improvement in the infrastructure for providin .
financial services and increasing accessibility. The Government has takeg
a number of initiatives to improve access to financial services. But. a la g
population in India is not having access to financial services.. —_

21, Shamika Ravi, Accelerating Fi i ion i
, g Financial Inclusion in India Brookings Indis
(March 2019) hnps://www.brookings.cdu/wp-coment/uploads/’Z01()/(E)’SIACclc"lclrz'lcl‘i’r‘\)grf

Financial-Inclusion.pdf> -7~
2 i pdf> accessed 10-7-2019.
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ABSTRACT
how India is adopting international

human rights standards to protect her indigenous human heritage. The
concept of protection of the indigenous and tribal rights is essentially

linked with the advent of the “Third Generation of Human Rights”. This

generation gives us the concept of rights which are neither a group right

nor an individual right but “collective right” as it requires collective
effort of mass to ensure the same. FErom this collective right we arrived
at the rights of indigenous peoples, that is, their right of survival as a

distinct group.

The present paper tries 10 study

The first part of the paper studies the tribal profile of India., while the
second part deals with the plight of indigenous and aboriginal people
worldwide. Later in third part the concept of collective rights of indigenous
population and international instruments to protect the same has been
discussed. The fourth part is concerned with how India has adopted the
concept as such, the fifth part provides the list of major legislation. The
last part contains the critical analysis of the India’s indigenous rights
protection including the some landmark cases.

1. INTRODUCTION - INDIAN TRIBAL PROFILE

The vast territory of Indian Subcontinent has the most diverse and large-
scale indigenous population as compared to any country in the world.! We
must, before going into the details of the “Human Rights” discourse of
“indigenous peoples” rights, first know the definition of and the difference
between the terms “Indigenous” and “Tribe”.

* LLM Student, National Law University Odisha, Cuttack.
** LLM Student, Nztionz] Law University Odisha, Cuttack.
1. R.C. Verma, Indian Tribes: Through the Ages, (Third Revised Reprint, Publication
Division, Ministry of Information and Broadcasting, Government of India 2017)
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The ILO Convention of 19892 gives the following definition;

“Tribe” here means “whose social, cultural and economic conditio

distinguish them from other sections of the national community and whom
status is regulated wholly or partially by their own customs or lraditiose
or by special laws or regulations.”” =

Whereas the title “Indigenous” is based on “account of their desceny from
the populations which inhabited the country, or a geographical region to
which the country belongs, at the time of conquest or colonisation or the
establishment of present State boundaries and who, irrespective of their
legal status, retain some or all of their own social, economic, cultural and
political institutions.”

The ILO Convention of 1957 also has the definition of “semi-tribal” and
it is defined to include “groups and persons who, although they are in the
process of losing their tribal characteristics, are not yet integrated into
the national community.” This Convention was criticised for having an
assimilative approach as such a later Convention of 1989 was adopted. In
United Nation the definition of the indigenous population was laid down
by José Martinez Cobo, which is;

“Indigenous communities, peoples and nations are those which, having
a historical continuity with pre-invasion and pre-colonial societies that
developed on their territories, consider themselves distinct from other
sectors of the societies now prevailing in those territories, or parts of
them. They form at present non-dominant sectors of society and are
determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
patterns, social institutions and legal systems.”™

2. Convention Concerning Indigenous and Tribal Peoples in Independent Countries,
1989 (Entry into force: 5-9-1991).

. Ibid Art. 1(1)(a).

. Ibid Art. 1(1)(b).

5. Convention concerning the Protection and Integral t
Tribal and Semi-Tribal Populations in Independent Countries, 1957 (Entry into
force: 2-6-1959). -

6. UN Sub-Commission on Prevention of Discrimination and Protection of Minorities,
Study of the Problem of Discrimination against Indigenous Populations (198.6)
LN Doc. E/CN.4/Sub.2/1986/7/Add. 4, para 379 (José Martinez Cobo, Special
Rapporteur).
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In India the tribal profile is not sym
and for the sake of convenience w
subheads, that is, Negritos, Mongoloids

iest 1 i land are the Negritos. Although they
A e ik (6 them can be located in the tribals of

have almost disappeared but few of !
Andaman and Ni?(:bar Islands that is the Great Andar}mncsq Sentinelese,
Onges and Jarawas. They are also found in few tribes of Kerala such

as Kadars, Irulars and Paniyan tribes. In the Himalayan region the
Mongoloids are found mainly in Assam, Meghalaya, Nggglanq, Manxpur,
etc. While Mediterranean are popularly known by their linguistic name,
that is, Dravidian. They are mainly found in central anq Southern India,
Tamil, Telugu, Malayalam and Kannada languages being their modern

leading representatives.®

This diverse population not only contributes to our national heritage
they are also indispensable part of our diverse cultural legacy, hence the
protection of these indigenous populations are needed to be treated as one
of the primary concern of the nation as a whole.

So as we have discussed what the tribal or indigenous profile of India
is, we would discuss their protective measures. The protection to
these people was first ensured by the two conventions of International
Labour Organisation, that is, Convention concerning the Protection and
Integration of Indigenous and Other Tribal and Semi-Tribal Populations
in Independent Countries, 1957 and Convention concerning Indigenous
and Tribal peoples in Independent Countries, 1989. These Conventions
mainly aimed to provide safeguard to the tribal people from being
forced labourers. Later on the Human Rights Commission appointed the
Working Group on Indigenous Peoples in 1982, which started drafting
the “Declaration on the Rights of Indigenous Peoples”, and it was finally
adopted in 2007 in the General Assembly.

7. RC. Verma (n 1).
8. Jbid.

2019 INDIA'S INDIGENOUS PEOPLE AND THEIR HUMAN RIGHTS  ¢3
b J.

1.1. The Plight of the Indigenous Peoples

The indigenous population has suffered the worst mainly due to colonijal
expansion. The origin can be traced in the colonisation of the Indian
community of America in the hands of the European colonisers.? The
indigenous community of thc world at large is separated by not only
geography but also culturally, socially and historically byt they are in
the same plane when it comes to colonial exploitation. As such the large
scale uprooting, deprivation of their land sovereignty, and genocide lead
to massive reduction in the population of the tribes. Those whe survived
had to resist a massive assimilative force, and constant attempt to bring
them into the mainstream. The Doctrine of Terra Nullius" pecgpme the
main weapon in the hands of the colonisers to remove the aboriginal
peoples from their land.

In Johnson v. William M’Intosh (1823), the Court observed:

“Discovery of the territory occupied by the Indian tribes in the new world
gave to the discovering European nation an exclusive right to extinguish
the Indian title of occupancy, either by purchase or conquest.”'?

Tee-Hit-Ton Indians v. United States®, is another example where the
Supreme Court justified taking away of indigenous land or property
without the payment of just compensation as in the opinion of the court the
aboriginals’ proprietary rights are not protected under the Constitution,

1t was Hugo Grotius, known to be the Father of Modern International Law,
who discarded the concept of invading indigenous land as it is contrary

9. Abdullah Al Faruque and Najnin Begum, “Conceptualising Indigenous Peoples’
Rights: An Emerging New Category of Third-Generation Rights” (2004) 5 Asia-
Pacific Journal on Human Rights and the Law 1.

10. Douglas Sanders, “The Re-Emergence of Indigenous Questions in International
Law” (1983) 3 Canadian Human Rights Yearbook 4.

11. It means “nobody’s land”. The tribal concept of landholding is that they do not have
the concept of individual ownership but they view land as a community resource just
like air, water, sunlight, which cannot be possessed by any individual alone.

12. 1823 SCC OnLine US SC 17 : 5 L Ed 681 : 8 Wheat 543 : 21 US 543, 587 (1823).

13. 1955 SCC OnLine US SC 11 : 99 L Ed 314 : 348 US 272 (1955), quoted in Human
Rights of Indigenous Peoples, second progress report, prepared by Mrs Erica-Irene
A. Daes, Special Rapporteur, Sub-Commission on Prevention of Discrimination
and Protection of Minorities, Fifty-first session, ltem 7 of the provisional agenda, E/
CN.4/Sub.2/1999/18. 11.
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British tried to invade East India, t}lécl:]); :d e Kol e Mo

in 1818 with the Bhil movement 1n vl Santhal movement of 1855

, d 1836 respe . .
ll;i_mer{xie:rtldglf 3,::\:2?( in 1899 for the Munda tribe etc. to safeguard thejr
irsa ]

ance txa] la“d from t]lC 1()lelgll ]ule. AS SUCh the B tlSh GOV rmnment
S I (&)

“Scheduled Areas™

Post World War II global scenario was sgch that it palved Tt}l:c v(;/ay 'for
realisation of the legitimate rights of the u}dl_genous peop est.nﬁ e af 9};:19,1
of the United Nations Charter and willingness to rea rm aith in
fundamental human rights lead the way towards greater prgtectlon fo.r the
tribes. With the gradual growth in the conf:e;?t of h.uman r1ght§ the rights
of the indigenous community found place in its Third Generation.

1.2. Collective Rights of Indigenous People in
Human Rights discourse

The collective rights concept is essentially linked with the “Third
Generation of Human Rights.” The Universal Declaration of Human
Rights, 1948 has been described to have mainly two generations. The

14. Hugo Grotius, The Freedom of the Seas (Latin and English version, Ralph D.
Mzgoffin trans.1608) 16-18, 21.

15. Western Sahara, Advisory Opinion, 1975 ICJ 12.

16. R.C. Verma (n 1). J

17. Vishvzjit Pandya, “Contacts, Images and Imagination: The Impact of a Road in the

Jarwa Reserve Forest, Andaman Islands” 158(4) On the Road: The Social Impact of |

New Rozds in Southeast Asia (2002), 799-820.

18. Shakee] Anwer, “Tribal Rebellions during the British Rule in India” (Jagaran Josh

20-3-201%) <https://www jagranjosh.com/general-knowledge/summary-of-the-t

rebellions-during-british-rule-in- -1 accessed 12-6-2019.
19. Jbid

20. RC. Verma (n 1).
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part that consist of civil and political rights in known as “First Generatig

Rights” as because they stem from a revolutionary context of rcformisr:
movement in the Europe in the 20™ Century.? They mainly require
frecdom from excessive State intervention, and imposcs rcstrictio‘i on
the powers of the State. The social and cconomic rights part is known
as the “Second Generation Rights” which requires State intervention to
implement protective measures. It has the root in the labour movements,

Before going to the third generation it is essential to note down wh

the term “generations” has been used and not “categories”? The tem};
“category” has some essence of rigidity as such we cannot cabinet the
notion of human rights, being inherently a dynamic concept, to fixed
categories. On the other hand the term “generation” do not convey any

hierarchy among the rights? but rather it enables to absorb the emerging
rights, 2

Karel Vasak was the first person to use the phrase, “Third Generation of
Human Rights”, In United Nations Educational, Scientific, and Cultural
Organisation he served as the Legal Advisor as wel] as he was the former
Director of Human Rights and Peace and UNESCO subsidiary.® He
described the concept of “Third Generation Rights” as a “group of policy
goals” that can be achieved only by a collective international action,

The “Third Generation of Rights” include, Right to Environment, Right
to Development, Right to Peace, Right to Property over common heritage
of mankind, Right to Communicate, etc.26 According to Vasak they are
“Solidarity Rights” because achievement of them is not possible without a
common aim, perseverance and cumulative action.’

o

21. Stephen P. Marks, “Emerging Human Rights: A New Generation for the 1980s™
(1981) 33 Rutgers Law Review 435.

22. Ibid.

23. United Nations Educational, Scientific and Cultural Organisation, Working Group
of the Standing Committee of International Non-Governmental Organisations,
Symposium on the Study of New Human Rights: The “Rights of Solidarity™; “The
Rights of Solidarity: An Attempt at Conceptual Analysis”, at 2, UN DOC. SS-80/
CONF.806/6 (1980) (hereinafter “The Rights of Solidarity™).

24, Jennifer A. Downs, “A Healthy and Ecologically Balanced Environment: An
Argument for a Third Generation Right" (1993) 3 Duke Journal of Comparative &
International Law 35,

25. Ibid.

26. Krzysztof Drzewicki, “The Rights of Solidarity-The Third Revolution of Human
Rights” (1984) 53 Nordisk Tidsskrift Int'l Ret 26.

27. Jennifer A. Downs (n 24) 351
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ollectives rights. It can be illustrated
posc there is @ chemical plant ina v'illngc n.“d
the gases coming out of lhc. plant is causing
to a‘pcrson residing in lhc. nctghb9ur3ng house,
Jaim that his “Human Right to l:.nwr'onmcm“
get some remedy because of mfrnl\gcmcm
as in torts. But when a situation arises that
umped in {he ncarby strcam and as a
agricultural ficld is destroyed and
(hat village. We can say that their
ment has been diluted.

Now let us discuss what constitute ¢

by an cxample that sup
the chemical wastes of
tremendous health hazard
Here that person cannot ¢
has been curtailed. He might
of his individual rights such
the chemical wastes are being d
consequence the productivity of the
some disease has started t0 spread in
human right to clean and healthy environ

The concept of “Collective Rights” needs 1o be scparatcd from "grqup
right™ also because once the reason ofdiscnmmal'lon }s gonq the for_mauon
of the group becomes redundant. For c.g. if the discrimination against the
sexual minority ceases then their rcason o fonp a group for t'hat purpose
is gone.® On the other hand the collective rights are cont{nuouS_ T.h°
indigenous population for example demands to protect their collective

existence, culture and ethnicity.”

The concept of collective right of indigenous population was first ensured
in the African Charter as it provided for the Right to Self-Determination®
which means they are free to decide their social and political status in the
country.

Article 27 of the International Covenant on Civil and Political Rights
1966 specifically offer the rights of the minorities. It states that “persons
belonging to ethnic, religious or linguistic minorities shall not be denied
the right to their own culture and language as such they are free to
profess and practice their religion”?' Convention on the Prevention and
Punishment of the Crime of Genocide 1948 also provides that genocide

2%. Douglas Sanders, “Collective Rights” (1991) 13 (3) Human Rights Quarterly
368-386.

29. Ihid.

30, “The African Charter on Human and Peoples Rights”, also known as the “Banjul
Charter on Human and Peoples Rights”, was adopted by the “Assembly of Heads of
State and Government of the Organisation of African Unity” held in Nairobi in June
1981 1t came into force on 21-10-19%6, See, Richard N, Kiwanuka, “The Mcaning of
“People’ 1n the African Charter on Human and Peoples’ Rights” (1988) 82 American
Journal of International Law 80,

31, International Covenant on Civi) and Political Rights 1966, Art, 27,
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is an act with the intention of destroying

a natlonal, et}
religious group and thus punishable. e o

But the major recognition came with the ado i

Rights of Indigenous Peoples 2007, The peton of Declaration on the
that Indigenous population has suffered fr
cnlists numerous rights including collecti
indigenous knowledge, freedom from act
documentation of traditional medicines, |
ctc.

documcnt recognised the fy

om .hlsloric injustice ag suchc'(
ve rights of sc:ll'~dcu:rminmior:t
of genocides, preservation ami
anguage, right of Tepatriation

The 9" of August has also been declared by United
“Tribal’s Day” to cducate the masses about the struggle of the ind;

community and nced of their existence on the carth ¥ The Woclzindlgcnom
also taken certain measures that funds will be provided to thr Ban‘? -
only which are not detrimental to the tribal interest s SpTges

Nation as the

2. INDIA AND COLLECTIVE RIGHTS OF INDIGENOUS PEQPLE

“I rise to speak on behalf of millions of unknown hordes un i

warriors of freedom, the original people of India who v;;m.’t'fog’nuc'd
been known as backward tribes, primitive tribes criminalc! ‘.Z"'m“l)'
everything else.... You cannot teach democracy to ;he tribal , 'IJ~ £
have to learn democratic ways from them. The"y are the mosr,:;.:(:ﬁo‘:r;‘rzz

people on earth.” The above words have been spoken by Mr Jaipal Singh

The Tribals of India was being represented im i i

Assembly.*® The Constitution of l:dia lays dz{\':lﬁu:c::iscorls:;ts‘i‘:m
drafted with the aim of protecting the tribals. It has also adoptc:i1 the sar::
mechanism of “Scheduled Tribe” from the British Government of India
Act of 1935. The legislatures have the authority make any special laws

32, gon:'lc;lion on the Prevention and Punishment of the Crime of Genocide 1948, Arts.
and 3.

33. R.C. Verma supra note 1, 263-264.

34, Ibid.

35. Spccc?x by Jaipal Singh in Constituent Assembly; Radhika Bordia, “A Vungli® in the
Constituent Asserbly: Jaipal Singh Munda™ (NDTV, 26-1-2017) <https//www.ndty,

com/people/n-jungli-in-the-constituent-assembly-jaipal:singh-munda-1652949>
accessed 12-6-2019,

36. RC, chll\. Indian Tribes: Through the Ages, (Third Revised Reprint, Publication
Division, Ministry of Information and Broadcasting, Government of India 2017).
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providing for restorative paradigm®’ under the Principle of Reasonable
Classifications of Article 14

in Article 15 prohibits discrimina?ion on.th'c ba;is of a
f the tribal population .havmg. a dlstfn.ct identity
has the right not to be discriminated ip prcscrv:ong thfnlr ettllglzl?l; ZS We}l
ax tribal identity.® Article 15(4)", Article 15(9)* Ar‘ilc csd l( ). (@-A),
and (4-B)® ensx'n‘es “positive discrimination” for b:{c‘ ward ¢ a?ses, Ca§tes
and tribes. but it is needless t0 say that t‘hese provisions are of very “?“e
significance when it comes to the protection of the primitive tnbe§ having
no link with the mainstream civilisation. These affirmative actions are
to be used only by those who have already accepted the modern way of

living.

The term “race”
person’s ethnicity. Any 0

Article 19(1) specifically provides six kinds of freedoms and particularly

acainst the freedom of right to movement throughout t'he territory of India
and right to reside and settle in any part of the terrltgry“ a reasonable
restriction exists which is in favour of the Scheduled Tribes \{nder Arti.cle
19(5).* We may infer that this provision might go a long way in }.Jrotectu?g
the land. forest, health and ultimately the existence of the tribes as in
accord with the international standardise demands. Apart from these it
is the presence of Article 21 which has made possible the adoption of
various human rights in a dynamic way. The Supremé Court of India
has molded the idea of right to life and personal liberty to the extent to
enable the Constitution to absorb new rights. For instance the Right to
Clean Environment*é, Right to Sustainable Development,*’ Protection of

37. Andree Lawrey, “Contemporary Efforts to Guarantee Indigenous Rights under
International Law™ (1990) 23 Vanderbilt Journal of Transnational Law, 703, 762;
“it provides that, in spite of various differences, these indigenous people endure a
common set of problems. They must be provided with restorative rights as direct
consequence of their exploitation by the colonisers, not only that appropriate
compensation as well as acknowledgement as group should be provided for the
oppression that they had suffered”.

38. Constitution of India, 1950, Art. 15.

39. Ibid., Art. 15(4).

40. Ibid., Art. 15(5).

41. Ibid., Art. 16(4).

42. Ibid., Art. 16(4-A).

43. Jbid., Art. 16(4-B).

44. Ibid., Art. 19(1)(d)(e).

45. Ibid, Art. 19(5).

46. M.C. Mehta v. Union of India, (2004) 12 SCC 118.

47. N.D. Jayal v. Union of India, (2004) 9 SCC 362.
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Endangcrcd _Speciesfs etc. Besides, Article 29 too ensures Cons i
of the Minority Languages, Scripts and Cultures.* Crvation

2.1. Major Legislations for Protection of Collective Rights

panchayats (Extension to the Scheduled Areas) Act, 199¢
is one of the main legislation that aims to redress historic
Scheduled Area and Tribal Area were deprived of having
of the Part IX of the Constitution; hence the legislation wa
effect. It is a technical extension of the Part IX to the Sche
The Act provides ultimate powers in the hands of the
Approval of Gram Sabha is required for implementation
developmental project.”!

‘(IfESA 1996)
Injustice. The
the advantage
s brought intg
duled Areas 50
Gram Sabha,
of any major

PESA is a unique legislation that recognises concept of
but there remain certain loopholes, for example, the
provided that approval of the Gram Sabha was made mandat

any development project whereas in the legislation it was dilﬁ:y 4:1f0r
consultation only. As a result ample scope of abuse of this provis; .
in the hands of the State Legislature. e

self-governance”,
Committee report

Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of
Forest Rights) Act, 2006 popularly known as the Forest Rights Act, 21(;006
or FRA of 2006. This Act also in its objectives recognised the xlact of
historical injustice ushered through ages on the indigenous populations

This Act aims to ensure rights over the forest to the traditional foresi
dwellers and scheduled tribes.

The main lacunae of the Act lies in the administrative implementation
as it requires a proof of residence strictly for a period of seventy-five
years that evidently goes back to the British period.”® The problem is
that there are numerous people who have resided in the British period

48. T.N. Godavarman Thirumulpad v. Union of India, (2012) 3 SCC 277.

49. These are only the main provisions, there are other Articles like, Arts. 23, 24, 25, 46,
164, 320(4), 332, 334, 243-D, 243-T, 371-A, 371-B, 371-C, 371-F, 371-G, 371-H, 335,
338, 275(1), and 339(2), etc.

50. The “Tribal Areas” are governed by the “Sixth Schedule” as such Art. 243-M made
it possible to apply the Amendment in those areas.

51. Panchayats (Extension to the Scheduled Areas) Act, 1996, S. 4.

52. Mukul, “Tribal Areas: Transition to Self-Governance” (1997) 32 (18) Economic and
Political Weekly, 928-929.

53. Lovleen Bhullar, “The Indian Forest Rights Act 2006: A Critical Appraisal” (2008) 4
Law Env’t & Dev. J. 20
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I’d\ In SUCh situaﬁons \lnlCSS Oml CVldenCe and
S.

- 3 ted, the purpose of the Act will pe
are ot adop on will remain deprived while

he colonial records.**

formal reco

thods .
sl hunk of the popul:m

will be relying on't
he Right to Fair Compensation and

co islation is t Snsat
The next importa®t e Resettlement and Rehabilitation Act,

- in Land Acquisition, p ,
Transparency 10 ¢land acquisition Was previously Qefﬂt undc?r the Land
2013. The process ¢ /80 during the British era in order to

Acquisition .-_\ct. 189 h lands by the colon.ial exploitefs
it takmg_a“”;f eminent domain™* Vague interpretation of “public
! ne . . !
undics mf docmh said Actin the independent India continued to remain
pEphe under 22 nds of the bureaucrats. As such no

jtation i ha :

of exploitation in the d suc

o t;; (Oto':m or afncndmem was sufficient to reduce the ambiguity in the
modificatt

said Act.>®

without any &
spot verification o
defeated as a massive €
the government officers

4. It was enacted
y of resource ric

hurdles created by the 1894 Act .Parliamem enacte.d
ation up to 4 times 10 case of lands in
se urban areas. The Act has been made
ain conditions.”” Lands cannot

In order overcome the
the new law. It ensures comgens
rm'alamas.anduptoZtimesmca

. . ‘
“+h retrospective effect subject to cer .
l‘:t:cquiredpin the “Scheduled Area” without prior consent of the Gram

Sabha ™ The Actalso provides for time bound “Sociz?l .lmpact Assessment”
by expert committee.” This Act has also been criticised as lanq for la'nd
is)m;t a principle that is globally accredited. Moreover the Ac‘t fglls to give
clarity on the domain of “public purpose” and hence makes it liable to be
abused in case of lack of accountability.®

bes (Preservation of Atrocities) Act,

The Schedule Caste and Schedule Tri : :
f human right, is another important

1989 when analysed through the lens o na
tool to protect the tribes from various atrocities.

54. Archana Prasad, “Survival at Stake” Frontline (2007), 4.

5. The doctrine provides thzt the State can acquire land belonging to private ownership
for zny public purpose; so long the existence of the public purpose can be proved
beyond doubt.

56. Abhijeet Rawat and Udit Narayan, “Land Acquisition Issues in India: Overview,
Critique 2nd Pragmatic Suggestions” (2015) 9 NUALS Law Journal 56.

57. Ibid.

58. The Right to Fair Compensation and Transparency in Land Acquisition, Resettlement
and Rehabilitation Act, 2013, S. 41.

59. Ibid,, Ss. 4-9.
60. K. Sukumaran, “The Saga of Land Acquisition” The Hindu (6-9-2013).
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Lastly the Biological Diversity Act of 2002 is worth
aims to protect the traditional knowledge inculcated b
population through the ages.

mentioning a5 j
Y our i"digenous

3. CONCLUSION - CRITICAL ANALYSIS

It is true that the concept of protecting the indi i

into picture only in the late 20% centugry with tﬁ:n:;jeﬁfi‘;lagoe e
Generation of Human Rights”. The adoption of UNDRIpP ‘e “Third
achievement in deed though it was International Labour Orga oS
acknowledged the need of protection in 50’s. The indigexmg oo
special and they are not to be forced to get assimilated to thf perles are
because then we will lose a special cultural and diverse art i
heritage. part of our human

Coming to how India is ensuring the human ri i

indigenous population, the first thing to note thatgtE:)suzlfl ﬁdfiza;:sscal.e o
the ILO Convention of 1957, it has not the amended Conventi r;tlﬁed
which has done away with the “assimilative approach”, It st(i)lrll ﬁasl%g
adhered to the mandate of observing the “tribal’s day”. ' ot

Even .the legislative measures adopted claiming to redress “the histori
injustice” has become superfluous due to bad implementation. &

The role of judiciary is also not without ambjoy;

hand we have judgments like Orissa Mining Cs:fytt}lir;e? u;;ni.osn (vme
Environment and Forests® in which the court upheld the éeliOiousmarfdf
forest rights of the tribal’s as against bauxite mining permit a;d on the
other, Samatha v. State of A.P.®* which is also a landmark judgment that
declared certain mining lease in the scheduled areas illegal. -

Whereas we also have judgments like, Narmada Bachao Andolan v. Union
of India®* where the court in spite of various protest and consequent ill-
effects upheld the validity of the construction of dam over river Narmada
Recently, in Wildlife First v. Ministry of Forest and Environment®s the'
court ordered eviction of lakhs of forest dwellers as they were unable to
show valid title deeds. It is a classic example of how a good law can be

61. United Nation Declaration on the Rights of Indigenous Peoples, 2007.
62. (2013) 6 SCC 476.

63. (1997) 8 SCC 191 : AIR 1997 SC 3297.

64. (2000) 10 SCC 664 : AIR 2000 SC 3751.

65. WP (C) No. 109 of 2008, order dated 12-9-2019 (SC) (Pending).
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badly implemented, as in this case the court failed to see that how these
\r‘1d{ti(»nwl forest dwellers having no trace of cducation and knowledge
rc‘g"{rdinn modern State Administration will have a legal document as

they arc residing in those lands for generations.

In the name of devclopment we lm.\'c alrcady ('ionc much harm to the
indigenous population. Their Collective Human Rights canonly Ec.m.‘s.urcﬂ
when sensitisation and awarencss can bc'sprcrwd among the cwllhscd
population. A unique feature of hun.mn.nghl’ 18 tl}al 1} mfsurcs flghl of
dignified survival so does the Consmunfm of India, Thus protection of
rights of indigenous peaples needs collective cffort on the part of so called
“civilised” people as well as the indigenous peoples.

NEED FOR PARADIGM SHIFT FOR GENDER
NEUTRALITY & GENDER JUSTICF,

Neha Jain* & Sambhay Jain**

ABSTRACT

One is able o sec many female-cem'ric laws in the country for the
improvement and protection of women in the country. The peeq Jor such
Jaws came info existence due to lh.e continuously deplorable Plight of the
women, in ancient patriarchal society. The prevailing

i ' societa] conditions
e special privileges to be given to the femgles, Provision foy

such enactments is expressly incorporated under Article 1563) of the
Constitution of India. However, in the present times, the Situations haye
changed. There are rising instances of offences such g rapes against
males and transgenders. Since these offences are traditionally against
women, the laws also reflect this thinking due to which there js no

protection provided to these new set of victims. Thys arises the need

for gender-neutral laws which has Article 14 on it Joundation and

demands that all persons be placed on the same pedestal irrespective
of the genders. This paper explores the background of gender-specific
laws and elaborates on the changing circumstances. Jt then attempts to
throw light on how gender neutrality in the laws and policies is the need
of the hour 50 as to create a conducive environment from all persons,
irrespective of gender differences. This paper advocates Jor real change

in the way society impose and demarcate particular role to particular
gender identity.

1. INTRODUCTION

Ever since the ancient times, there has been gender-based distinction. All
tasks were demarcated into different compartments. It was the duty of the
females to look after the household and bring up the children. Investing
time, money and effort on education of females was considered to be a
waste as their lives were confined to the four walls of their houses. They

_ .
* 4" Year Student at Rajiv Gandhi National University of Law, Pun!ab.
** 3" Year Student at Rajiv Gandhi National University of Law, Punjab.
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that could be owned. On the other hand, the

« at par with property schold. T
wc‘;z‘i w‘;rc pcrccri’vcd as the preadearncrs of 1!\c h(‘)uslc}; | Tlllc)/ were
n:lxpp-mcd {0 do jobs and carn income for running the house. They were
UNDOS s

the masters or the head of the family and all the important decisions were

taken by him.

: siderable chang

ver, with the passage of tim¢, thcrc‘hfls' been a consi g
:ﬁ?vschiﬂ in this idc?ology. The walls of d‘IVlS'Km bclwc(:]c::, ‘t:; Ot:(;r%::dtc}:s
have slowly collapsed/broken down. Earlicr, :‘Y g fc
established norm would be looked down upon. OW; 1.a ” }]’])) c' or
women to be gainfully employed, and for the mcn‘ }(‘).S Y ) ¢ mfc and
1ok after the kids. Women are no longer trcat’cd as the Rmpf:r 3{ of men,
and the men do not have the burden of proving lh;lr 'TPﬂSCU.lnlt‘y in
the traditional way. It can, thus, be said that the socicty 15 moving in the
direction of gender neutrality.

Gender-ncutral denotes a word or cxprcssion‘that cannot t')c taken to refer
to one particular gender. This concept ‘cqwsagcs a S(')CI'cty'frcc of any
assumptions as to the gender of an indlvu’lual. It prcscnbcs‘ to the ldc‘a
that policics, social institutions and, most importantly, la\fv b}}ould avo;d
the division of roles on the basis of the person’s gcndcr'whl'ch mﬂturn will
significantly reduce the instances of sex-based discrimlnatlop. T hcrchrc,
this emphasises on the cqual treatment of men and women m’lhc'socxal,
cconomic and legal situation without any discrimination, which in turn
will significantly reduce the instances of sex-based discrimination.

1.1. Constitutional Provisions Indicating Vision of Gender
Neutrality

The Constitution of India incorporates several provisions specifically
aimed at safeguarding the interests of women. However, on closer perusal,
the vision of a gender-neutral socicty, as highlighted above, can also be
witnessed in the provisions. Article 14 of the Constitution incorporates the
equality principle which mandates the cqual treatment of the equals. This
equality is an objective test, It is not the test of intention', It reflects the
quest for ensuring fair treatment of the individual in every aspect of human
endeavour and every facet of human existence?, Article 15 specifically
prohibits the discrimination “only” on the basis of religion, race, caste,
sex or place of birth. Discrimination resulting on the basis of sex and

V. M. Nagaraj v. Union of India, (2006) 8 SCC 212,

2. Naviej Singh Johar v, Unlon of India, (2018) 1 SCC 791,

| e
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other considerations can no longer be held to be in 2
by the interscctional understanding of how discrimination ot .
infuses Article 15 with true rigor to give it a complete O;natcs, s
dimension in prohibiting discrimination’. Article 21 guarantee
to life and liberty. The horizons of this right have been b
various interpretations in the interest of the public, This
recogniscs within its ambit the right to live with di
to all the human beings, irrespective of their sex

pOSiﬁon SUpponcd

Stitutiona]
s the right
rozadened

right, therefore,

gnity and iS guaIan
and gender, i

Therefore, the intent of recognition of a gender-ne )

can be traced back to the time of framing%)f the Co:g?tlu:fogs ligalr:dlgl_n
Jeads onc to believe that, consciously or subconsciously, the dl'aﬁ:r . This
Constitution aimed at moulding India into a gender-neutry] 0ci sof t}'xe
the truth of all people being equal at its foundation, jap

2. BACKGROUND OF GENDER-SPECIFIC Laws/
REINFORCEMENT OF GENDER STEREOTYPES

2.1. Patriarchal Socicty, Gender Identities and its Evolution

The word “patriarchy” literally means the rule of the father or the
“patriarch”. Initially it was referred to describe “male-dominated family”
where everyone was under the all-encompassing power of this dominant
male. Now the concept of patriarchy is seen as power relationships in
which men dominate women, which leads to systemic subordination of
women in a number of ways, both in public and private spheres.* Origin of
patriarchal institutions finds its foundation on the largely held traditional
belief that men are born to dominate women. Aristotle in his “theories”
called males active, and female passive. According to him female was
“mutilated male”, someone who does not have a soul. He ascribed his
views on the basis that the biological inferiority of woman makes her
inferior in her capacities also, her ability to reason and, therefore, her
ability to make decisions. Because man is superior and woman inferior, he

is born to rule and she to be ruled. He said “the courage of man is shown
in commanding and of a woman in obeying.*

In India, dominance of males over other sexes is well entrenched in
traditional, socio-cultural and religious rituals and practices. Ill practices

3. Ibid.

4. Abeda Sultana, “Patriarchy and Women’s Subordination: A Theoretical Analysis”
(The Arts Faculty Journal, 2010-2011) 2
5. Lerner, G., The Creation of Patriarchy (Oxford University Press: New York 1955).
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like purdah, sati, female foeticide, cte. prevailed in the lives of women,
SURSLJIREL ‘ JMaced women under dominance of men and propounded
il i 1o respect their husbands and worship them

omen are duty bound R g
;l:\l .\\‘m"\v:ll\l ‘ ;\'omi‘n were labelled as unfaithful and therefore men were
ike alomghty. ol, In Indian patriarchal society,

i - ome or their contr
advised 1o keep women under . T clet)
woman did not have her own separate identity, initially ;lﬂwus derived
from her father, and then, after martiage, from her husband.

Practice of various patriarchal institutions in ancient times has caused
irreparable loss to women, It has been n_ghllylh\t'n\lbd by Justice K,
Ramaswamy in Madhu Kishwar v. State of Bihar tha

“Half of the Indian population too are women. Women have
always been discriminated against and have Su[ﬂv'r:cd and
are -su!ﬁ'rin‘u discrimination in silence. Self-sacrifice and
xclf»dc‘r‘:iul are their nobility and fortitude and yet rhe‘y have
been subjected to all inequities, indignities, inequality and
discrimination.’”

2.2. Women Empowerment and Gender Justice

Demand for equality got recognition and was widely accepted by the
time the Constitution was drafted. Intergovernmental Commission on
the Status on Women (CSW) met for the first time in 1947 to discuss
implementation of the UN Charter at the time writing of the Indian
Constitution was under way.* The Constitution makers were aware of the
rising consensus for the demand of equality and sensitive to the atrocities
faced by women in country and made special provisions for the upliftment
of women. Many provisions were included in Penal Code, Criminal
Procedure Code, Evidence Act for this reason and the legislature also
enacted specific laws to deal with the offences that occur, for improving
condition and protection of women, such as Dowry Prohibition Act, 1961,
Protection of Women from Domestic Violence Act, 2005, Suppression of

6. Joshua Smith and Kristin Smith, “What it Means to do Gender Differently:
Understanding Identity, Perceptions and Accomplishments in a Gendered World”
(Humboldt Journal of Social Relations 2016) 64, 66,

7. (1996) 5 SCC 128.

8. Justice Manju Goel, “Gender Equality — Application of International Covenants in
Domestic Spheres” (2004) 7 SCC J-23,
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immoral Traffic in Women and Girls Act, the Indecent Representation of
women (Prohibition) Act, 1986, ctc.’

2.3. Judicial Intervention for Women

Although movement for gender cquality in India is comparatively a delayed
phenomenon, the women groups, aided by judicial activism, have been
able to mobilisc enormous pressure on the institutional establishmentg
that promote archaic patriarchal idcas and belief system, Judiciary has
played active role by purposively interpreting the laws for achieving the
constitutional goal of cquality. A set of stern guidelines framed by the
Supreme Court in Vishaka v. State of Rajasthan" for preventing the cases
of sexual harassment at workplaces is an epitome of judicial activism to
secure just and cqual socicty. The Court gathered feminist vision as an
input for its rcasoning from the Convention on Elimination of Al] Forms
of Discrimination against Women, Directive Principles of State Policy,
and under Article 15(3) of the Constitution.! ’

In the matter of protecting the interests of prostitutes, especially child
prostitutes and children of prostitutes, K. Ramaswamy, J. in Gauray Jain2
for the Hon’ble Supreme Court observed that “The prostitute has always
been an object and was never seen as complete human being with dignity
of person; as if she had no needs of her own, individually or collectively.”
In Delhi Domestic Working Women’s Forum v. Union of India®, the
Hon’ble Supreme Court, while examining the case of a domestic working
woman who was raped, observed that the way police dealt with the victims
often add to the humiliation and trauma. The Court held that the rape is
an experience, which shakes the foundation of life of the victim. Its effect
is long term and it permanently alters the behaviour and sense of belief
9f the victim. The human rights for women are, therefore, inalienable,
integral and indivisible, and have cqual footing with other gender groups.
The full development of personality and fundamental freedoms require
cguz}l participation by women in political, social, economic and cultural
life in true sense, for social and family stability and national development.

. /\n.kita.Yadav. “Understanding Effect of Globalisation and Gender Based Aspect of
Acid Violence in India™ (2015) 7 RMLNLUJ 170.

10. (1997) 6 SC 241,

3 Dr P’ Ishwara Bhat, “Constitutional Feminism: An Overview" (2001) 2 SCC J-1.

» Gaurav Jain v, Union of Indi
g ndia, (1997) 8 SCC 114.
13..(1995) 1 sCC 14, ldia, {1591)
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Therefore, inonder to promote such participation female-centric provisions
came into existende 2nd were enacted.

1. CHANGING ClRCU.“SI'A.\‘CES [N THE MODERN ERA

status of women in the country was very
+ incidents of sati and widow burning
in the rural and backward areas. With
f offence-specific laws, the number of

such incidents did reduce. However, othet offences such as cruelty, dowry
ent and rape saw 2 monumental

deaths, acid atacks, sexual harassm Y
increase. Every day the newspapers are flooded with reports about
such incidents, some, such as the Nirbhaya 2nd the Kathua rape cases,
being shockingly gruesome. Such incidents highlight the deplorable and

continuously worsening condition of the morality 2nd humanity of the

society in general.

As been discussed above, the
low which resulted in rempan
throughout the country, especially
the passage of time 20d enzctment 0

It was in the aftermath of such incidents that special provisions were
enacted to curb these offences. Back in 1983, Section 498-A was inserted
in the Penal Code, 1860, making the offence of cruelty against the woman
by ber husband and/or his relatives punishable, along with Section 113
of the Evidence Act, 1872, which deals with presumption as to abetment
of suicide by a married woman. Section 304-B makes the offences of
dowry death punishable and the burden of proof in such cases is on the
defendants. The offence of rape is said to be committed by a man when he
has sexual intercourse with a woman under circumstances falling under
zny of the six descriptions™ mentioned in the sections. Furthermore,
after the Nirbhaya rape case, the Government enacted the Criminal
Lzw (Amendment) Act, 2013, which made a2 number of other offences
punishable in order to protect the women, such stalking'®, voyeurism'®,
2nd sexual harassment'”. However, a careful perusal of these provisions
leads one to the conclusion that these only protect the females/women.

It is pertinent to note that the aforementioned provisions, and more, are
based on an assumption that only the females can be victims in such
offences, thereby conveniently excluding the possibility of male victims.
Due to the frenzy about women being victims to crimes, the assumption

14. Penzl Code, 1860, S. 375.

15. Penal Code, 1860, S. 354-D.
16. Penal Code, 1860, S. 354-C.
17. Penal Code, 1860, S. 354-A.
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t.
;s that only women get abused and that mean are not shused
accused of such crimes™. 0d bence

Such gmd:r-spec:ﬁc provisions make it difficult, if not impossitle. £
the male victims to even come forward to complain of the ins oy B
have suffered, let alone get justice for the same. The s;:..,,\;\ ‘t.-s they
domination and crimes against women that oace existed tm“:m i e
over the years and. at this point in time, gender-specific l:‘o-'? Saneed
no longer serving the purpose for which they \vsré m&“;{:x;;v& =
neglect 2nd harm the other gender against whom fll<:;]; <Y rather
false cases are being framed. This happens simply t\m-‘a\u;a ?ff oo ad
are in place today protect only the women agains'x such c?u:[; - L
not equally protect the men bringing in the question of ﬁ}_‘ = md does
the principle of equal protection of all persons undﬂ“,“;“om. o
to a 2010 survey, conducted by Economic Tmes-S\nO\;::_ L According

vulnerable to sexual harassment as women” in India™ “men are as

In addition to being victims of sexual assaul -

have to face other challenges due to the soc;ﬂazgvfx;h:n?&?e =S
notion that only females are victims of such ot’fenc; \bout 1‘ cgeneml
in 10 male rapes are reported™. Even if the male victim ’%&:‘.111\' :::hthan '
courage to disclose the happenings, they are often met with ri:i;:ﬂ_,m ‘he
fight for justice is more difficult because of the prevailing eoci::l k'rbm
a}:d stereotypes about men and masculinity=. Furth;r;nore ai::md:
situations, it is not necessary that the offenders are only males: t‘hev :ouu]d

also be females. Therefore, offences of sexual abuse ca-nnot exchxsi;tly be

18. Rebecca Rajan, “Gender Equality and Gender Neutral Social
ecca o, Laws: The Future i

Justice in India™ (2011) Journal of Law Research 91-103 <http/Aillis in_‘v.m‘}f~ !

gplo_ads-’2017/ 12/Gender Equality and Gender Neutral Laws-The Furture of &?5_1;!
Justice- Publication.pdf> accessed 16-6-2019. 2

. Ja.is]hlankar,. K and Ronel, N, Third International Conference of the South Asian
Soc@ty Criminology and Victimology (2016). )

. Devika Agar\'\'al, “Vijay Nair Sexual Harassment Case: Rising Incidents against
Men Emph]asxse Need for Gender-Neutral Laws in India” (Firstpost, 17—.1‘-2017)
_<ht.tDS:/49'm}'\vﬁrstvosncom/imﬂimww:dﬂmﬁ

incidents-against-men-emphasise-need-for-gender-neutral-laws-in-india-34322%

html> accessed 16-6-2019.
21. I};Ilcole Johnston, Male Rape Victims Left to Suffer in Silence (ABC.netau 9
ebruary 2001) <http:/www.abc.net.au/worldtoday/stories 244335 html> accessed
16-6-2019.
22. “Sexual Assault of Men and Boys™ (Rainn)
assault-men-and-boys> accessed 16-6-201

JAwww.rainn,
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1 Also, while most of the provisions in

malc-on-fcmalc offence”. A
e { Children from Sexual Offences Act are gender neutral
nalises “penctrative

the Protection © : e Ac
with respect t0 the perpetraton, Section 3 (which crimt s
hend a female perpetrator.

sexual assault”) docs not appre
se for the transgenders in the country. Hijras/

jther male nor female still fall within the
d, hence, ar¢ entitled to legal protection of laws
tivity?. Furthermore, Article 21 guarantees
| autonomy” of the transgenders. This right
of the gender and self-expression. This
er male or female or a third gender. In the
fy themselves as third gender, primarily
Jes and the lack of female genitalia and

The situation is wor:
transgender persons w
expression “person” an
in all sphercs of State ac
the protection of “persona
includes the sclf-dclcrminalion

self-identified gender can be cith
case of transgenders, they identi
due to lack of association with ma

reproductive capacity.
rs are recognised under the third gender, the binary

flected in the Penal Code, 1860, is insufficient
against LGBT community. Since times
genders have been a subject of constant
es suffered by them over the years are
in the rights of transgenders was
Union of India*® which accorded
formal and legal recogni ory of third gender. However,
the mere recognition of such category without subsequent amendments
in the domestic legislation fail to fulfil the basic purpose with which
the recognition was required to be given. As has been delineated above,
the penal laws of the country follow a binary system of gender which
completely neglects the third gender and shuns the possibility of them
being victims. When they are not even considered as victims, their fight

for justice seems impossible with no recourse.

Since the transgende
notion of gender as ¢
to deal with the offences
immemorial, the hijras or the trans
ridicule and humiliation. The agoni
unimaginable’’. A major breakthrough

in National Legal Services Authority V.
ition to the categ

| R —
23. Sakshi v. Union of India, (2004) 5 SCC 518.
34. P:'o!'cchon of Children from Sexual Offences (POCSO) Act, 2012 S.3

5. National Legal Services Authority v. Union of India, (2014) 5 SC,C 435. (hereinafter

NALSA).
26. Ibid.
27. Ibid.
28. Jbid.
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3.1, Increase in Dj i
iscrimination and Misuse of P
s rovisions

'Il']hc.nccd for{ gender-neutral laws is bej

the 1ncrcasc in the incid n,

A & ents of mal

misuse of provision e and trans el

oetuices of mikus :,aernactcd for the protection otgfvr;‘:f victims and the

happening for years Wi :]Ot a concept of modern soci:?,.by the women,

their husbands and his rclail" not only put false a“egati()ny’ this has been

of threat to coerce the menlvcz but also use such pl’ovisii,on the men or
. an ives i ns

her wishes. relatives into doing things a: . admcans

cording to

& Increasingly felt because of

The provision of Section 304
. -Bwase
gow;y death in the country. H °Weve;1a:::p;0 tcurb th
as been seen. It ’ nt mis
rope in as many r:lz;ii:? tglat an estranged wife wirl got
to salvage whatever rema'0 th; husband as possible in a d0 g
tvag ins of an estr. . esperate effc
Balbir Singh v. State of Punj anged marriage? ort
’ unjab, the Hon’bl ge”. Furthermore, j
e Court observ ke
ed that

Se Tising instance of
¢ of this provision

“Though the amendments introduced i
: 4 nt

;::)]: its};z ,f?uj:,fetozjed or eradicating thehee\/iIIJ Z;(:iloCOde o
provisk ,,elative: e allowed to be misused by lh:} e
to end her life ft of a psychopath wife who may hav, hoscn
s ;r reason which may be other thane et
skt fa ,,-OZ 11%/ cannot be ignored that the ugl ’C””elf}’-
ettt s in view to harass and blackmail : "end 4

is relatives is fast emerging.” I

Parliam .
Act in 2003 for t:i;ﬁ:vei?tecmn of Women from Domestic Viol

&F et physical and emng' and protecting the women from ins‘? S
is also inherently gende othnal abuse in their homes. This legi la s
TGN ol Ur-(Sipecxﬂf: and does not recognise maleg‘l,s. aflon
sp cally ¢ a me;mMn ;}: this :Act, an aggrieved person is décﬁtlm;
such cases, has time and e Hon'ble Supreme Court, while discuss?z
are filed in the heat of th Again reatersted fhat, oiogt offthe complaimf
complaints are not bona ﬁZen;z?er:t ﬁVer. trivial issues. Many of these
implications and consequences arez;ott :istll:gsggsfzﬂmg of the complaint,

-
29. Jasbir Kau
rv. State
30. Balbir Si of Haryana, 1990 (2) RCR (Cri
3L Protelzt.igcgggff‘cvs’a’e of Punjab, (1987)(1 )Crim}is((;(rﬁl.) LD
32. Rajesh Sha omen from Domestic Violence Act, 2005, S. 2
rmav. State of U.P, (2018) 10 SCC472. s
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r. under Section 375 of the Penal Code, 1860,
mitted only by a man against a woman. Alj
an of woman, woman of man, map

scn mentioned carlie

Ashasbe
the offence of rape €an be com
as rape by womt

instances such & :
o;hcr B (Ir i;\.oh.mg transgenders arc not covered under the scope of thig
i r:mg For such in;nncm charges are framed under offences of hurt ang
section. S NI i 1
assault for which the P““N‘mcms are considerably lower. Furlhcrm9re,
S y women who have consensual physica]

, ape are e orted b .
many cases of rap . onship ends for one reason or

y i
ionship wi an but when the rela . '
relationship with a m a weapon for getting their demands met

¢ law as !
:Jt:'ec(\\}:: rc;lc‘:c:;nzli: ;ﬁan to get married to her®. This defeats the very
purpose of cnac?mcnt of provisions and the man has no recourse 1.0 any
remedy. Such false cases make 3 mockery of the court and institution of
marriage and also inflate the statistics of rape which further deprecates

our own society™.

From the aforementioned discussion, it is evident that the. provi.sions,
originally meant for the protection of the women, are being misused
by them. The Delhi Commission of women (DCW) has come out with
startling statistics showing that 53.2% of the rape casef”ﬁled between
April 2013 and July 2014 in the capital were found “false™. The Hon'ble
Supreme Court, in Sushil Kumar Sharma\- Union of India, observed that

such provisions are intended to be used as @ shield and not an assassin’s

weapon and termed it as “legal terrorism™. These false allegations not
1so cause hardships to their

only jeopardise the lives of innocent men but al ;
families. The men and transgenders are left with no option b‘ut to remain
as silent victims since there are no adequate provisions for their protection,

In the chapter dealing with conclusions and recommendations, J.S. Verma
Committee has categorically stated that, «Gince the possibility of sexual
assault on men, 2s well as homosexual, transgender and transsexual rape, is
2 reality, the provisions have to be cognizant of the same.”*” Furthermore,

n - ==

33. Rokit Chauhan v. State (NCT of Delhi), 2013 SCC OnLine Del 2106.

34. Bkushan Lal Khanna v. State (NCT of Delhi), 2018 SCC OnLine Del 9787.

35. §3% Rape Cases filed between April 2013 and July 2013 False: Delhi Commission
of Women (DNA, 4-10-2014) Qw@n_f’mlmﬁmm
cascs-ﬁlcd-between-anril-2013-and-iulv-2013-false-delhi-commission-of-womcn.
2023334> accessed 17-6-2019.

6. Sushil Kumar Sharma v. Union of India, (2005) 6 SCC 281.

37. Justice J.SVerma, Justice Leila Seth and Gopal Subramaniam, Report of the
Committee on Amendments to Criminal Law (23-1-2013) <http://www.prsindia.org/

uploads/media/J ustice%20verma%20committee/js%20 verma%20committe%20
report.pdf.> accessed 17-6-2019.
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%3
it was also stated that unless the recommendations given 1,
implcmcmcfi urgently, it would result in the entire cxcrcr“ { lhcm picte
The Committee has clearly acknowledged the cxislcnccmc hcmg futite,
of male, homf)scxual, transgender and transsexual rape . prevalence
reforms in this arca. However, Parliament chose to ignorm‘d"hc reed for
and did not provide for the same in the Criminal Law (Ac . | Beation
2013 mendment Act,

3.2. Feminism vis-a-vis Gender Neutrality

In the year 1997, a women’s rights organisation, “Sa), hi
the Hon’ble Supreme Court with concerns rcgar(,lin‘, gls ") approacheq
penal Code, 1860 which deals with the offence of Yapf: :r;chon 375 of the
issued directions to the Law Commission to prepare ;1 ¢ Hon'ble Coypy
laws in the country. In furtherance of this, the Law Comfcport on the rape
its 172 Report in 2000. One of the suggestions incormlsmon submitted
report was that the laws should be made gender ncmraIPOYatcd under this

However, many female rights organisations op
a step would be counterproductive and anti-
essentially a gender-specific offence. Here, i
this argument given by the organisations lea
who claim to be fighting for women rights {
meaning of feminism. Feminism, in its true
where there are equal rights given to the
off as a revolution to demand suffrage .
demanding equal rights for women. I%o“f/‘?r women and it expanded to

. however, thj
to be d1stor'ted. Many women use this word as a r;’agllli Cgpcep‘t seems
selfish motives. Filing false allegations of domestic violocnclsgms.c their
¢, misusing

provisions meant for their protection are classi
; sic P
this concept. examples of mutilation of

pos‘cd‘ this stating that such
fe'ml'mst and that rape v
t 1s important to state that
ds one to belieye that those
hemselves do not know the
st form, envisages a societ

males and females, It stancc)il

Feminism is a fight for equal rights i

opportunities and rights be givengnot 0:11 tl}?: bv::irsl(:;f I:m(icsm 3Ndds iy
but on the basis of capabilities. It believes that there is no sf o gl
an.d both males and females are on the same platform Gcndcxr"-flnotr glclnd':r
will only{ }{elp tpe society in moving towards compiction of l;: l'zalawsf
true feminism,; it will not be counterproductive as the organisatio%ls hsa\(/)c

38. TK. Rajalakshmi, “Piecemeal Approach” (Frontline 8-3-2013) <http/iwww.

frontline.in/social-issues/, i i
‘general-issues/) . : N
accessed 17-6.2015, piecemeal-approach/article4431434.cce>
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84
neutral laws will provide for an equal platform to both,

claimed. Gender- A . i
r voicing their concerns and finding recourse to

the males and females, fo
their problems.

4. NEED FOR PARADIGM SOCIO-CULTURAL SHIFT

r laws gender neutral for protecting al]
genders by rejecting defined tradition gender identities. The shift requires
overhaul of how society perceives sexual off.egcis as male-only crimes®
and misperceptions that exist about the “ability” of women to sexually
victimise males. Formulation of gcndcr—neutral la.ws is not the only
requirement instead the demand is to addresls the sociocultural influenceg
that dictate gender stereotype trap. It is significant to understand that
there exists a distinction between sex and gender.®’ Sex is copnected with
biology, whereas the gender identity of men z}nd women in any given
society is socially determined through historical and ?ultural beliefs,
Gender covers a wider spectrum of emotions and expresizons that are not
merely physical, but also spiritual, emotional and sexual.

ss the needs of male or female only but alsg
ender identities such as LGBTQ. Limited
not only contradicts founding principle
feats the true goal of our Constitution,
de equal chance, but also provide

The time is ripe to make ou

Laws should not only redre
should cater to the needs of other g
and narrow application of the law
of liberal democracy but also de

Gender-neutral law shall not only provi Iso
just order in society. Laws while acknowledging the vulnerabilities of a]

sexes should strive for structural regimes that do not reinforce prominence
of gender identities and creates power relations. Policies should focus on
tolerance of assimilation of powers of all gender groups together instead
of adopting a gender-specific approach; as tolerance holds vital position in
liberal and mature democracies.

39, “Female Sex Offenders” (2007) Center for Sex Offender Management <http:/www.
csom.org/pubs/female_sex_offenders_brief.pdf> accessed 17-6-2019.

40, Shri Sudhir Vedrma and Ms Kanchan Mathur, Gender and Development: Gender
Sensitization of Administrative Personnel (New Delhi: National Commission for
Women, 2001) 38.

4]. Gyanendra Kumar Sharma, “Rights of Transsexual Genders, The New Emerging
Field of Law: A Research Paper” Uttarakhand Judicial and Legal Review <httpil
ujzla.uk.gov.in/files/ch6.pdf> accessed 17-6-2019.
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4.1. Beyond the Binary: Need to Adopt Inclusive Approach

[n modern society, the heterosexual gender binar
social differentiation and generate governing
functionality of society is evident from policy for;
of society which denies personhood and legal
transgender persons from accessing basic rights ne
in socio-political life.*? In India, there has be
legislature to make strides in alleviating the problems be .

A study on the human rights violations against sexua] m)-lond. t,hls'binary.
recorded harrowing accounts of sexual violence social mom?es 1n 2001
atrocities and discrimination against tranSgende;S @ A FStrac1§m, police
and liberty* is concerned, sexual orientation lies. at th o asright to life
space”, is expressed through sexual relations and oy hi :: g °f"‘priVate
a core part of individual identity and as an inalienablge 0 be viewed a5
right to life. Component of the

Y continues to maintaj
legislation, Univers;;
mulation anq Operatio,
recognition that inhibi:
cessary for Participatip
en a lapse op part ogf

Justice V.R. Krishna lyer, in Prem Shankar Shykl,
observed that human dignity is concerned with b
psycho.logical integrity and is essential for empowe
that tl.n.s dignity is enhanced by laws which are sens
capacities and merits of different individuals. The Hon’ble §
held that the “right to dignity includes expressing oneself ‘é?reme Court
... all of which is essential for the complete developm 1n diverse forms

persons.’6 ent and evolution of

V. Delhi Admn.#s
oth physical and
'rfllent. He added
itive to the needs,

The struggle for self-determination of the distinct j

. e distinct identity i
the Nattor}al Legal Sjervices Authority v. Union of India‘?,xlli?itnthfh?re o(f
to recognise gender 1de1.1tit}_' and the right of equal protect’ion as invis:e:d
by Part IIT of the Constitution of India and to remove the social exclusgion

of the transgender community in society, the relevance of Article 14, in

42. Akshita Pandit, “(Trans)gressing the Binary: Coalitional Self-Determination

§(;rCi:)l;: ;’{‘hm.i Gender’ Framework” (2018) Socio-Legal Review <http//www.
miﬁmwmw
WM&
o rlman oy hto V'o -] ramews>rkpdf> acces.sed‘l.7-6-.2019.A
3000755 ghts Violations against Sexual Minorities in India, (PUCL-k, Bangalore
44. Constitution of India, Art. 21.
45. (1980) 3 SCC 526 : AIR 1980 SC 1535.

46. Francis Coralie Mulli i
. UT 1hi, (1981) 1 SCC 608.
47. NALSA (n 25), PR Dels B8
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nshrined, is magnified. The term 4y
erson” mentioned in Article 14 clearly reflects the mte'nd 91’ the framery

::f li]C Constitution to adopt broad approach for extending its application

i identities; thereby demanding genge
_ female and third gender iden ; b
v ementation of laws.

which the equality principle is ¢

neutral way in formulation and impl

The Court further recognised the right to self-dctcrmma'tion of gender
identity of transgender persons as part of the fun_damental_ right to freedom
of spc'ech and expression, the fundamental right fo l.lfe. an(_i personal
liberty, and the right to equality and freedom from discrimination.*

Currently, transgender persons face rampant stigmatisation and abysma]
treatment at the behest of society, so the responsibility falls more on the
society in ameliorating the prevailing condition and bringing them into
mainstream.

The verdict in Navtej Singh Johar v. Union of India®, decriminalising
the draconian colonial era Section 377 of the Penal Code, and terming
the provision violative of the fundamental rights guaranteed under
the Constitution is beyond doubt a turn towards a new dawn. The
Constitutional Bench although delivered a unanimous verdict declaring
the provision as unconstitutional, adopted varied reasoning to reach the
conclusion.

Justice Dipak Misra, also speaking for Justice Khanwilkar, based his
reasoning on two aspects which include the freedom to self-determine
one’s identity (*/ am what I am, so take me as I am”) and the freedom
to choose the partner. He remarked that “The sustenance of identity is
the filament of life. It is equivalent 1o authoring one’s own life script
where freedom broadens every day. Identity is equivalent to divinity”.
Justice Chandrachud placed the focus on the effect of the provision and
based his reasoning on the theory of indirect discrimination which is not
concerned with prima facie discriminatory effect of the law, but with the
discriminatory effects of neutral-clad laws. He remarked “We must, as a
society, ask searching questions to the forms and symbols of injustice.
Unless we do that, we risk becoming the cause and not Just the inheritors

9

of an unjust society”. Justice Rohinton Fali Nariman relying on National

48. Dipika Jain, Gauri Pillai, Surabhi Shukla and Justin Jog
Transgender Rights: Pers !
98-142.

49. (2018) 1 SCC 791,

: “Bureaucratization of
pective from the Ground”, 2018 Socio-Legal Review
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Legal Services Authority V. Union 'of India® and KS Puttaswamy v,

Union of India® emphasised on the }mportance. of the right to autonomy

and privacy in intimate matters. Ifmally, Justice Indu Malhotra based

her reasoning on the idea that punishment cannot be prescribed on that
pasis of sexual oricntation as it '}s violative qf the basic right such as,
right to freedom of expression; right to equahty.; right to life and other
rights arising from the same such as that of privacy. “The members of
this community were compelled to live a life full of fear of reprisal and
persecution. This was on account of the ignorance of the majority to
recognise that homosexuality is a completely natural condition, part of
a range of human sexuality. The misapplication of this provision denied
them the fundamental right to equality guaranteed by Article 14, It
infringed the fundamental right to non-discrimination under Article 15,
and the fundamental right to live a life of dignity and privacy guaranteed
by Article 21.”—she remarked.

5. CONCLUSION: TRANSFORMATIVE CONSTITUTIONALISM

In order to effectively combat with the emerging situations, the
interpretation of the laws, especially the Constitution of India, needs to
undergo a huge transformation. Most laws came into existence due to
the prevailing conditions at the time of their enactment in the society.
However, the society and the societal conditions keep on changing with
time. For example, the Penal Code is a pre-independence statute which
has continued to be in existence. This statute prescribes punishments in
the form of fines for a number of offences. For the offence of voluntarily
causing hurt on provocation, the maximum fine that can be imposed is of
Rs 5002, This amount may have been a substantial fine during the period
in which it was enacted. However, in today’s time, Rs 500 does not seem
like a fitting fine. This is just one example of the many which highlights
the need for amendment and adaptation of provisions of law to suit the
changing needs, situations, circumstances and society in general.

The Indian Constitution is marked by a transformative vision. Its
transformative potential lies in recognising its supremacy over ‘all
bodies of law and practices that claim the continuation of a past Wh1.Ch
militates against its vision of a just society. At the heart of transformative

_—
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51, (2017) 10 SCC 1.

52, Penal Code, 1860, S. 334,
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balance the competing rights by interpreting :
and words in the Constitution® as well as the other l‘aws, llbcr_ally and
broadly. The Supreme Court as the vehicle of lransformn?g the natlor?’s life
should respond to the nation’s needs, interpret the Iayv w1'th pragmapsm to
further public welfare to make the constitutional animations a rcah.ty and
interpret the laws broadly and liberally enabling the citizens to enjoy the
rights®’. In the past, the court has travelled on the path of transformative
constitutionalism and, therefore, it is absolutely inappropriate to sit in a
time machine 1o a different era where the machine moves on the path of
regression®. The court, therefore, is not bound to accept an interpretation
which retards the progress or impedes social integration®.
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2019 NEED FOR PARADIGM SHIFT P
The rights guaranteed 'um!cr Part l’Il of the Constitution have the common
thread of imlividl{nl dignity running lhmugh them. There iy 2 degree of
overlap in the articles of the Constitution which recognise funda;mmzl
puman freedoms and they must be construed in the widest sense pogsipjems
Therefore, onc particular gender's rights cannot be construed 24 m;trc
jmportant than the others, This docs not mean that the Government and
fegislation should not mnkc laws fqr the protection of women, bu Su.ch
Jaws should also recognisc the possibility of need for protecting the dtk
genders also, males and transgenders. In case such provisions dg not cxi‘ir
these laws become susceptible to misuse, *,

The recent case of Karan Oberoi indicates the misuse of the cyrren T2
Jaws. In this casc, the actor was accused of rape for falsely promisir;’e
marriage to a woman. This casc witnesses the overturn of the basig
principle of jurisprudence ic. one is innocent unti] proven guilt g
Furthermore, according to the National Crime Records Bureau, a tota] Zr
38,947 rape cases were reported in India in 2016 and in 10,065; cases —
about a quarter — the women claimed it was rape on the false promise of
marriage®. This is just onc of the many cases that highlight the need for
urgent change in the interpretations of law.

Further, such gender-specific laws, especially for grave offences such as
rape and scxual harassment, often trivialise the offence they are there
to protect. It gives the freedom to the women to commit such offences
and then go scot-free. In addition to this there is the contribution of the
society at large as well, since any report of a man being raped is not taken
scriously. In such situations, it is often assumed that men are incapable
of being victims of sexual abuse and assault. It is pertinent to note here
that the offence of sexual abuse of assault completely destroys a person
from inside, irrespective of whether that individual is a man or woman
and this fact about such offence is often ignored. Even while identifying
the victims of such incidents, a binary system of gender is followed where
only ‘thc women can be victims and the men are the perpetrators, without
considering the transgender victims or perpetrators.

!n addition to enacting a gender-neutral system of law in the country, itis
Important to also educate the masses about the existing reality of beyond
binary gender identities. Sensitisation towards an inclusive approach of

—_—
64, ‘l‘mllun Young Lawyers Assn.(n 53).
03. “Go Gender Neutral: Karan Oberoi Case Suggests How Current Rape Laws
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|NSENSITIVITY OF JUDICIARY IN RAPE
CASES: MARRIAGE HELPING IN ACQUITTALS

Navya Singh’

ABSTRACT

In the Indian society, women's right.s: have consisfenlly been endangered
due to socio-cultural perspect ive which engulfed it. Thereby, anticipating
that p,-e-dominant role is reqmr'ed t.o be taken up by the justice dispensary
system in safeguarding women's rights. Rap.e, one of the s'exual offences
against women violates human nglfts every txm.e itis transpired. Judiciary
has bestowed greater responsibility to act v.vlth .sensitivity by imposing
appropriate punishment in rape cases, considering physical and mental
(rauma which the victim has undergone. Furthermore, it has the duty of
not manifesting stereotypical attitudes while dealing with sexual offences,
considering patriarchal, conservative, and orthodox which India is.

The author, through this paper has tried to analyse that how acquitting
the accused in rape cases, merely due to him entering into wedlock with
victim, manifests stark insensitivity of the High Courts while handling
rape cases. Courts, which have been bestowed with the duty of guarding
women’s rights have failed in analysing not only what led the victim to
take such liberal approach towards the accused but also the genuineness
of the accused in marrying the victim, as it could be a deceptive step to
get way from judicial proceedings rather than ensuring better life to the
victim, violating the basic human rights of the victim besides jeopardising

society’s interests.
1. INTRODUCTION

“Raping a woman is more heinous crime than murder as it
reduces a woman to a state of living corpse.”

—L.K. Advani, Ex-Union Home Minister
_—
* 3" Year BCom LLB (Hons), Institute of Law, Nirma University, Ahmcd.\b:_d‘
I KL Vibhute, “Victims of Rape and their Right to Live with Human Dignity and to

be (.70m|1cnsx\lcd: Legislative and Judicial Responses in India™ (1999) Journal of the
Indian Law Ingtitute 222.
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The prominent novelist, Nord Ephron bas ap Propriately - quoyey
“A!e)ovi all. be the heroine of your life, not the victim.”? Thjs quOte g

. of women in India. lr? present context, India |,
:f‘::'f::nﬁl:gtli}:stsittitt?;ns have failed in hanfillng caso:sd of rape. This Canb“é
demonstrated by the report of National Crime Re::lor 35 ;i]ureau Publisheg
in 2016, where India recorded 106 rape cases a day. ] though, o lrge
number of rape cases remain unreport.cd largely due to lack of edUCation,
deplorable conviction rate, fear of police harassment and rape committeq

by perpetrator, who is the victim’s spouse.

The Supreme Court in Bodhisattwa Gautam . S ubhrfz Ch?'kraborty“, has
asserted that “rape is a crime against basic humqn rtghts._ Furthermore,
Article 4 of 1993 Declaration on the Elimination of Violence againg
Women requires India, a contracting party 10 safeguard women agains
sexual violence and ensure that secondary victimisation of women
does not transpire due to lack of law enforcement practices or other
interventions.> However, in India which has deep prejudices towards
women'’s sexual rights, laws safeguarding rape victims have merely ended
up with highly moralistic and protectionist pieces of legislations.®

Judiciary sporadically exhibits lack of will to get justice for rape victims
mainly due to deeply entrenched misogyny and patriarchy. Indeed, this is
proven by stereotype, which has been manifested by Delhi High Courtin
Mahmood Farooquiv. State (NCT of Delhi)’, where it affirmed that in rape

2. Jane Shilling, “Nora Ephron: The Heroine of Her Life, Not the Victim” (The

felegraph, 27-6-2012).  <https://www telegraph.co.uk/culture/film/9359536/Nors:
t’.nh.[m';! Cb_—.—h:rgm;_—gf-b_q-l1’1g-ngg4hgvictim,html> accessed 20-6-2019.
- Nationa! Crime Records Bureau, Crime in India Report for 2016, <http:/ncrb.gov
;’;‘h}"ﬁ&!ﬁ;@nmﬂmlmmwﬂs/w EWPDFs/Crime%20in%201ndia%20%20
016%20Compleres20PDF 420291117 pd -6-
W pdf> accessed 20-6-2019,
- UNGA Res. 44/104 (20 December 1993) UN Doc. A/RES/48/104,

Siddharth Narrain, “For 2n Effective Law on Rapc” (Frontline) mmﬂm
3112100

22-6-2019. omlstatic/html/f12023/stories/200 3109700, htm> accessed

7. 2017 SCC OnLine Del 6373,
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cases “sometimes a feeble no, means yes”. Hence, manifesting dominance
of social, cultural and sexism norms which have been embedded in justice
dispensary system, thereby, opening windows for more laws but hardly
more justice. This article will seck to understand the apathy which existeq
within Indian judicial system towards rape victims.

2. ACQUITTAL AFTER MARRYING VICTIM:
INSENSTIVITY BY HIGH COURTS

One of the primary objectives of criminal law is imposition of just
proportionate, adequate and appropriate sentence.* As imposition o;"
lesser sentence will be deleterious to justice system besides shaking the
confidence of victims, thereby, settling disputes out of courts, which
usually leads to the failure in attainment of justice. Therefore, court
which is a sole repository of justice should uphold the rule of law,’ by not
letting guilty person to go unpunished, as their acquittal will multiply the
occurrences of such crimes in our society.

2.1. Supreme Court: No liberal approach

In the judgment of Shimbhu v. State of Haryana", Supreme Court held
that, rape should be considered an offence against the society and in no
circumstances it should be left for parties to compromise and settle by
entering into a wedlock with each other. Since, it is not always viable
for courts to reach a satisfaction that the consent for compromise was
deliberately given by victim.

Therefore, in order to circumvent unnecessary harassment/pressure to
the victim and to ensure justice, courts must not exercise discretionary
power under Article 376 on the ground of compromise reached between
the parties. Legislature through Criminal Law (Amendment) Act, 2013
has deleted this provision due to expansion of crimes against women.

Moreover, compromise reached by parties must not act as special factor
in lessening the sentence prescribed by statute, as courts need to exhibit
sensitivity in prescribing proportionate punishment, thereby manifesting
that no liberal approach must be taken while handling rape cases.

e e Uy
8.  Alister Anthony Pareira v, State of Maharashtra, (2012) 2 SCC 643.

9. Hardeep Sing}, /
gh v. State of Punjab, (2014) 3 SCC 92.
10. (2014) 13 SCC 318. S
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2.2. High Courts: Stark insensitivity in rape cases

Several High Courts have been quashing criminal proceedings i, igh

cases despite judgments of Supreme Court in the abovementioneq Contex;

on the ground that all disputes have amica_bly been settled.by them pq
accused has entered into wedlock with the victim for predominant Purpose

for ensuring her better life.

Kerala High Court had itself quashed at least 10 cases in 20192 o by
relying tthreddv v. State of Kerala® judgment, where the High Coyy
asserted that when parties started sharing relationship of husband ang
wife, there exists no ground for contending that dignity of rape victip
has been violated by promiscuous act of the accused. Furthermore, it was
declared that once both the parties have entered into conjugal bond, it is
erroneous to say that the offence has consequential influence on society,

However, the court had failed in taking into consideration that, not only
victim’s dignity which is violated with the commission of rape but also
her physiological process which can barely be recuperated.

2.3. Lack of due diligence

In the landmark judgment of State of Punjab v. Gurmit Singh", Supreme
Court held that while dealing with charges of rape, the courts must deal
with utmost sensitivity and bestow a great responsibility which they are
obligated to, while trying the accused of charges. Hence, manifesting the
need 1o exercise due diligence while handling heinous crimes like rape.

11. (2012) 10 SCC 303,
12, Live Law News Network, “Rape Cases can be Quashed When Accused Marricd

the Victim; Kerala HC” (Live Law, 25-5-2019) <https://wwwlivelaw.in/nsws:
igd;alzﬂo/’lymJa-h;-gua;bciﬂpm;sws_-gccuscd;marxicd_-xicn'm-lﬂﬁZJP accessed

13. 2017 SCC OnLine Ker 6637 - (2018) 1 KLD 558,

14. (1996) 2 SCC 384,

)
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Further, India, which is a conll:actfng pa.rty of ':hc Convention on the
Elimination of All Forms of Dnscrn'mnaflon against WOmen,. mentions
 due diligence needs to be exercised in f)rdf:r to prevent violation of
u.’a and punish the acts of violence."” While it has also been observed
rlg}]‘:tcr.Amcrican Court of Human Rights in Maria da Penha v. Brazirs,
%em it was held that Statfz had failed in exercising due diligence,
when no punishment was inflicted on perpetrator for several years, who
} ad committed domestic violence. In present scenario, High Courts
I;ave manifested negligence and Ifzck of effectiveness in.convictionw by
acquitting person accused of rape in cases where he married the victim.

2.4. Gender inequality

In the words of the Indian ex—l?rime Minist;r, Dr Ma.nmohan Singh “no
nation, no society, no comn?ur.uty can hold its head high and claim to be
part of the civilised worl'd if it condones the practice of discrimination
againstone half of humanity represer'xted by.women”.ls Indian Constitution
has recognised gender balance as its basic structure.” However, since
time immemorial discrimination against women has been prevalent in our
society. It can be highlighted by last year’s #MeToo movement wherein
the Indian women spoke out their experiences about sexual harassment
and assault.* Even though the moment has spread merely in urban areas,
it manifested deep defeat in the achievement of “gender”-neutral State.

This gender inequality can also be demonstrated among Judges in the
High Courts, as women constitute barely 7% of the total strength of all
Judges in the 25 High Courts, manifesting, why the High Courts had

15. UN Committee for the Elimination of All Forms of Discrimination against Women,
“General Recommendation No 19” in “Note by the Secretariat, Compilation of
General Comments and General Recommendations Adopted by Human Rights
Treaty Bodies” (2003) UN Doc. HRI/GEN/1/Rev.6.

16. Maria da Penha Maia Fernandes v. Brazil, (2001) 22 IACHR, Report on the Merits
No. 54/01, Case No. 12.051.

17. AT v. Hungary (January 26, 2005) Communication No. 2/2003 UN Doc.
CEDAW/C/32/D/2/2003.

18. Amelia Gentleman, “Indian Prime Minister Denounces Abortion of Females™
(The New York Times,29-4-2008) <http:/www.nytimes.com/2008/04/29/world/
usia/29india.html?_r=0> accessed 20-7-2019.

19. Suo Moto v. State of Rajasthan, 2005 SCC OnLine Raj 658 : (2005) 4 WLC 163.

20. Abhrey Roy, “2018: The Year When #Me Too Shook India” (The Economic Times, 1-6-
2019, <hitps://economictimes.indiatimes.con/magazines/panache/2018-the-year-

when-metoo-shook-india/2018-the-year-of:-metoo-in-india/slideshow/66346383,

cms> accessed 20-7-2019
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3. WHY VICTIM DECIDES TO MARRY THE ACCUSED?

In an androcentric society like India, where women make 48.5% of
India’s population, there still exists high probability of woman not taking
decisions for herself even though they make 48.5% of India’s population
One of the illustrations is, women constantly being made to accept
contradictory roles which include nurturing roles of daughter, mothers,
wives and daughter-in-law and stereotypical roles of fragile women.?*

Women who are being raped mainly desire that rapist must be inflicted
severe punishment for manifesting brutality, which suffocated the breath
of her life. As rape not only harms the victim physically but also tarnishes
her soul. Therefore, the discretion of marrying their rapist would pose a
question as fo what leads a victim to take such a liberal approach.

21. Ashutosh Sharma, “Women Account for 7 Percent of Judges in 25 High Courts:

Government Tells Lok Sabha” (National Herald 7-2-2019) <https://www.
nztionalheraldindia.com/india/women-acco : ent-of-'u?:l esm
courts-government-tells-lok-sabha> accessed 20-7-2019,

22. State of M.P. v. Madanlal, (2015) 7 SCC 681.

23, Slyale of UP. v. Babu,2007 SCC OnLine All1723 : (2007) 9 ADJ 107

24. World Economic Forum, Global der Ga ort 2017 (2017)

25. Indira Sharma and others, “Hinduism. Marri : i

: : , Marriage and Ment U dian
Jogmal of Psychiatry 55(Suppl 2): S243—5249,g {ps:, :va] rlyun'css ‘ (2'013) i
articles/PMC3705690/> accessed 20-7-2019, ! l

—

\ B

2019 INSENSITIVITY OF JUDICIARY IN RAPE CASES 97

3.1, Lack of Fair and Speedy Trial

3.1.a. Fair Investigation

Indian Constitution under Article 21 renders fair triz}l as a part of right to
Jife and personal liberty. The Suprcr'nc.Cou'rt in Rattiram v. State of M.p2
mentions, fair trial as a heart of cr{mmal Jur1§prudencc. 'EVcry time fair
trial is denied human ri{;htsl are v1ola.ted. It includes fal.r investigation,
thereby obligating investigating agencies not to conduct investigation in

biased manner.?’

Therefore, every time police instead of .se.arching the .evifience to prevent
the miscarriage of justice, harass the vx(?tlm by questioning her integrity
in cases like rape, their in_tolerant attitude can be manifested, hence
highlighting unfairness within law enforcement agencies.

3.1.b. Speedy trial

Furthermore, in the landmark judgment of Hussainara Khatoon v. State
of Bihar*®, Supreme Court held that speedy trial is an essence of criminal
Jjustice, as delay of justice is gross denial of justice. It was recognised as
an essential ingredient of Article 21 of the Constitution of India. In cases
like rape, High Courts must accord first priority in appeal and it should
be wrapped within six months.* However, there have been delays while
dispensing these heinous offences.*

Therefore, not having fair investigation and speedy trial would ultimately
loosen up the confidence of rape victims in justice dispensary system.
Thereby, victims are induced to take such a precarious decision of
marrying a rapist, with belief that, it is only a way to cease trauma which
she has undergone for several years. Despite, considering additional
burden this discretion could impose upon her.

-

26. (2012) 4 SCC 516,

21. Nirmal Singh Kahlon v. State of Punjab, (2009) 1 SCC 441.

gg g980) 15CC 9s. 4

- Salem Advocate Bar Assn. v. Union of India, (2005) 6 SCC 344.

30. “Union Minister Demand Speedy Tfrial in ‘rape’ case” (The Hindu, 18-10-2016)
<Mps://www.thehindu‘com/news/national/other-states/Union-Minislers-demand-
speedy-trial-in-%E2%80%98rape%E2Y 80%99-case/articlel44022 0.ece#>
accessed 20-7-2019,
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3.2. Societal Pressure

The patriarchal values \\.'hich have beeiimr;r;fgz(:cﬁpol?aingian S0Ciety
lays a paramount role in decision-making. Falr! h){ CeN defineg
Zs “q system of social structures and p.raC";?_iS 111 :iv ich men dominare_
oppre.s‘:s and exploit women™ In soC‘ICtY ‘ue ndia where Patriarchy
existed, lives of women are most difficult” as they are being kept
subordinate in number of ways. Even though, the Suprem? Court Passeq
judgment safeguarding sexual autonomy of women bu.t soc}etal norms gre
arduous to alter, as they have been deeply enroott?d In minds of people,
In present context there still exists glaring gender inequality in Indja, A
per UN gender inequality index, India ranks 127" out of 160 countrigs,
manifesting inequality existing between men and women on the basis of
empowerment, reproductive health, market participation, etc.?

Therefore, discretion regarding whether woman who is being rapeg
should enter into a conjugal bond with rapist is ordinarily rendered by
“male” member of the family, as women are being treated as “personal
property” This discretion bestowed by “male” member is majorly
dominated by analysing, whether this step could circumvent the shame
woman brought to the family or will it amend the societal perceptions
which have been vitiated due to this dreadful incident, not considering
mental injuries which have been inflicted upon her. Hence, there could be

pressurisation created by “male” family member or the accused upon rape
victim.

3.3. Media Trial

In today’s globalised world the role of the media has enhanced and this
enhancement has aptly put into words by Justice Learned Hand of the
United States Supreme Court, when he stated that “The hand that rules
the press, the radio, the screen and the far spread magazine, rules ’hf
country”™ Media which plays a pertinent role in democratic society ¥

—— e
Z;l. Sylvia Walby, Theorizing Patriarchy, (Basil Blackwell, Oxford, London, 2009). 1o
2. Allgn Gf Johnson, The Gender Knot: Unraveling Qur Patriarchal Legacy (Tem?

Umv‘cmty Press, 1997). i
33, ‘14ndla Ranks 130 on 2018 Human Development Index” (United Nations in ]ndulnﬂ:
9-201%) _’bnpﬂmgmmgﬁmpxss&mlcmﬁndm;mnks:lmmih
development-index/> accessed 20-6-2019.
34. Johnson (n 32).
35. Pranav Khausha

“ istic Ethi i . 2009
<o avgers I, “Journalistic Ethics (Media Trials)” (Law Corner, 1732

ﬂiﬂ/ifmma..lisxjc-_cxbics-msdiarj.tjﬁlsl> accessed 20-6-2019.
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being safeguarded under Article 19(1)(a) but that does not bestow liberty
to infringe individual fundamental rights under Article 21 of Indian
Constitution, which safeguards “right to live with dignity and privacy”,

The disclosure of rape victim’s name or any informcftion which has the
potential of disclosing her identity by printing or puplxshing is considered
to be a criminal offence under sub-section (i) of Section 228-A, punishable
for a term which may extend to two years*. Although, there exists certain
exceptions regarding the same but media’s disclosure is not one of them.

However, media which has globalised impact has ordinarily sensationalised
rape cases and disclose the name and identity of rape victims in order to
increase television rate policy (TRP). Indeed, this is proven in Nirbhaya’s
case where media has revealed rape victim’s photograph, the vicinity of
her residence in South West Delhi and also aired television programme
where victim’s mother had revealed her name.’” Further, there was an
instance where footage had been displayed by media, blurring victim’s
face but disclosing the faces of her relatives, neighbours, and name of the
village.*® Thus, manifesting, how laws safeguarding the identity of victim
exist only in name.

Moreover, the disclosure would also precipitate her agony as she has
to bore discrimination and social ostracisation in society. Therefore,
discretion of marrying rapist is taken not to initiate or to shun the media
publicity, which has potential of making her life more formidable by
treating her like pariah.

4. DECISION OF ACQUITTAL: VIOLATES
VICTIM’S HUMAN RIGHTS

In 1993, the United Nations of World Conference on Human Rights
adopted Vienna Declaration and Programme of Action, which was
considered as turning point in women’s human rights movement. As,
It paved the way for integration of women rights in human rights norms.

\ . e .
36, Gaurav Vivek Bhatnagar, “Disclosing the 1dentity of Rape Vlctm"ts R;mzmr a Grc):
Area in the Justice System” (The Wire, 28-7-2016) <https/thewire.in/law/identity=

of-rape- N (Th
¥, Jpmmpe-viclims> accessed 20-6-2019

38. Nipun Saxena v, Union of India, (2019) 2 SCC 703 : 2018 SCC OnLine SC2772.

39. Bhupinder Si C 551
harma v, State of H.P., (2003) 8 SC ) st United
40, UN News - 1ence and Armed Conflict:
News Center, “Women 2000: Scxual Violence an o) com/d/
Nﬂ} 1ons Responge” (UN Women, April 1, 1998) <tps/duiveny
nW|

‘ lzsnmmz‘xmnldﬂb accessed 22-7-2019.
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recognition starting with United Nation
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Women rights have got
Universal Dcclamuon_o HuE
of All Forms of Discriminat!

. har
Ellminalil;
Further, in India justice dispensary system hﬂ?lsogg_hl 10 safegugyg bay
human rights of women in socicty, CSPCE"‘ y t f:;/Cn by Datriarchy:CI
This is manifested by several Jlandmark ju }Bf‘;‘"{ s l cclared b ;
Court, safeguarding rights of women \Yv rich ;,nchdc §b°“Shmcm ;
tripe talaq, preserving the autonomy of women .ybcc]anng adulte
unconstitutional. However, the court has not invariably kept g prom;

fem, o

g A : . Nep
role in guarding women's rights. Onc of the 1ll.ustratxons is deOH“ralcé
in the discretion of Punjab and Haryana High Court in 2017, Where

rapists were granted bail in gang rape cas‘e,d\:)iza’;st:zrtln.g that vietip, ha
“promiscuous attitude and voyeu.rtsnc mind”. us,un Was Considerey
as a compelling reason to decide in faVPUT of accu§ed, This SCC}ion Elx
highlight which human rights of rape victims are violated, when jugtj, cis
denied to her, by the discretion of acquitting accused of rape cageg afte
he married the victim.

4.1. Right to live with dignity

4.1.a. Indian Law

The constitutional mandate under Article 21 safeguards right to life ang
liberty of persons. This personal liberty also includes right to live wit
dignity.** However, this fundamental right is violated every time a woman
is raped and justice is denied to her. As per landmark judgment of Railwgy
Board v. Chandrima Das*, Supreme Court held that, “rape is a violation
of a woman's constitutional right to life with dignity as well as a violation
of the Universal Declaration of Human Rights”.

41. Bharat H. Desai and others, “Quest for Women’s Right to Bodily Integrity: Reflection
on Recent Judicial Inroads in India” (2018) Economic and Political Weekly 53.

HT Correspondent, “HC sees ‘Promiscuity, Voyeurism’ in Sonepat Rape
Victim's  Allegations, Grants Bail to Accused” (Hindustan Times, 22-9-2017)
<https:/iwww hindustantimes.com/punjab/hc-sees-promiscuity-voyeurism:
in-sonepat-rape-victim-s-allegations-grants-bail-to-convicted-students/story:
JAJROYYC) K X405UVqtgsiN himl> accessed 20-7-2019,

43. Vikas Garg v. State of Haryana, 2017 SCC OnLine P&H 2806,

44. DK. Basuv. State of W.B,, (1997) 1 SCC 416,

5. (2000) 2 SCC 465,

42.

L. il

19 INSENSITIVITY OF JUDICIARY IN RAPE CASES 101
20

Additionﬂ”y. in K.S. Puttaswamy V. Unim.z of Indic®, Sup‘reme Court held

( the “use of person’s body without his/her consent ufvaflar personal
lh[{ which is essential for maintenance of human dignity”. Rape strips
analc){’i m of her dignity through trespassing the body without her consens
thed"hf/m in a more intimate way. Moreover, the act of subjugation makes
an Vi'ab’e Sfor victims 1o exercise physical integrity and therefore theiy

on- . - . .
4 autonomy, which is their inviolable right*

sexual
4.1b. International law

Right to live with dignity, liberty aqd security has bcgn stipulated in the
Universal Declaration of Human Rights and Intc.matlonal Covenant on
Civil and Political Rights. Furthermore, the Committee on the Elimination
of Discrimination against Women_ al4so recomm'ended-that India must
respect women integrity and dignity. * As mentioned in Prosecutor v,
Delalic®, the core of human dignity and ;{hysxcal integrity of an individual
get stuck away, every time rape is committed.

It is paramount to condemn violence against the women through punishing
and redressing the wrongs caused to them* In M.C. v. Bulgaria®, the
European Court of Human Rights noted that there exists a risk of leaving
certain types of rapes unpunished, because it can endanger the effective
protection guaranteed to sexual autonomy of persons. However, Indian
judicial system has manifested abject failure in punishing rapists due
to stereotypical tendencies which have been manifested in their several
judgments.

46. (2017) 10 SCC 1.

47. Ibid.

48. UN Committee for the Elimination of All Forms of Discrimination against Women,

“General Recommendation No. 19” in “Note by the Secretariat, Compilation of

General Comments and General Recommendations Adopted by Human Rights

Treaty Bodies” (2003) UN Doc. HRI/GEN/1/Rev.6.

Delalic case (Judgment) Case No. IT-96-21-T (16-11-1998).

. UN Committee for the Elimination of All Forms of Discrimination against Women,
“General Recommendation No. 19” in “Note by the Secretariat, Compilation of
General Comments and General Recommendations Adopted by Human Rights

Treaty Bodies” (2003) UN Doc. HRI/GEN/I/Rev.6.
51. (2005) 40 EHRR 20.
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4.2. Right against Torture

42.a. Indian Law

In landmark judgment of D.K. Basu V. .S;Iate of W. 5'52' S"P"Eme ou
held that any form of torture of cruel,. lln Z:}m(}ncor e.grq ding ’rearme;’
would fall within the inhibinon"of Article 21 o, t;n:mtunon o Indiq, A:
quoted by Adriana P. Barto, torture is a }w.)unl in the sou .
that sometimes you can almost touc.h it, but it is also such Intangip), the
there is no way to heal it 53 Every time a .w0{nan is raped, grqye i Ia”o"
of human right takes place. As, torture mﬂxctefd on .her fieSfroys e s,
and very foundation of stability™ Therefore,. in entire {gfe she coyjq -4
haunted by the recurrence of event, foreboding her to I'zve @ Hormgl y;
Offences like rape require an exemplary .treatmen.t ?vzthout taking iy
liberal attitude’® because when a woman is raped it is not only Physicy
injury which is imposed upon her but also a deep sense of deathleg,
damage, which is strenuous to be recovered.

150 pa;

4.2.b. International law

Rape constitutes torture®s, as it is best understood to be as a way to
demonstrate the male domination which has been prevalent in society
since time immemorial and powerlessness of victims.® It leaves o
physiological scar on victim which does not respond to the passage of
time as rapidly as other forms of mental and physical violence. **

International Covenant on Civil and Political Rights under Article 7
includes prohibition of torture and other cruel, inhuman or degrading
treatment®’, with the aim of safeguarding individual’s dignity and physical
and mental integrity.’ Thereby, it manifests a duty on India to “safeguard

52. Basu (n 44).

53. Ibid.

S4. A.S. Anand, J., “VIIIth International Symposium on Torture”, (1999) 7 SCC J-10.

55. State of M.P. v. Ghanshyam Singh, (2003) 8 SCC 13.

56. UNCHR “Report of the Special Rapporteur on Torture” (1986) UN Doc. B
CN.4/1986/15.

57. UNCHR “Report of the Special Rapporteur on Torture and Other Cruel, Inhumanof
Degrading Treatment or Punishment” (2005) UN Doc. E/CN.4/2006/6/Add.3.

58. Aydinv. Turkey, (1998) 25 EHRR 251.

59. International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March (1976) 999 UNTS 171 (ICCPR).

UNCHR “General Comment 20" in “Note by the Secretariat, Compilatiod o

General Comments and General Recommendations adopted by Human Righté

60.
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islati may be necessary

legislative and other measures as .
}:hrzl::tgsh prghibited by Article 7.8 Furtherr-nore, Universal
x? of Human Rights has also stipulated prohibition of torture ¢

cver)"’""
against !
Declaratio
i Dzemajl v. Yugoslavia®, it was mentione('i that lack of action

mf cement officials to prevent torture constituted “acquiciense”
by law en t(l):e sense of Article 16, which prohibits cruel, inhuman or
gnd:digg treatment. As allowing torture to go unpunished, encourage to

cg!

its repetition.®

In Hajr

Therefore, Indian courts, acting as r.nachinery for dispensation of justice
must not quash the criminal proceedmgs rr{erely becaus'e accused 'fmd rape
victim has entered into wedlock, conmdepng the grav1.ty an.d seriousness
of an offence as, rape prompts both physical and physiological suffering,
which is particularly severe and long lasting.

5. CONCLUSION

In India, there exists a deep prejudice against sexual rights of women.
This can be manifested by paramount question, why the penal provisions
of rape and other sexual offences are encircled around whether the woman
has consented or not, instead of mainly focusing upon the severity of
crime and sincerity in imposing punishment to the convicted person of
such heinous crimes.

Furthermore, courts which have bestowed the duty of imposing
appropriate punishment in order to reflect public abhorrence for the crime,
has failed in its responsibility. Indeed, this is proven by discretion of High
Courts regarding acquittal of accused in cases like rape merely due to him
entering into marital relationship with the victim, thus, having potential
to make lives of women including victim more vulnerable in a society
like India. Moreover, the assertion of better life for victims given by High
Courts while delivering judgment is fallacious, as there exists no way to
ascertain that accused person has developed deterrence towards the crime
or has been reformed. Therefore, it manifests probability of marital rape

-
61 1T;emy Bodies” (1992) UN Doc. HRI/GEN/1/Rev.7.
. Ibid

62. Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217
A(IlL) (UDHR) Art. 5.

8. Communication No. 161/1999 (2-12-2002) UN Doc. CAT/C/29/D/161/2000.
64. Kepa Urrq Guridi v. Spain (17-5-2005) Communication No. 212/2002, UN Doc.
CAT/C/34/D/212/2002.
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i ainst victim. It refers
which could be connm}tc:‘l again A 10 rape .
when perpetrator is VICUm's spouse. g

In India, law docs not criminalise manl.al fﬂl’lcl on }he b i
that, there should notbe imerfcrer?ce of criminal law N martja] relationr h?n
of husband and wife leading to mtcns.lﬁcatlon of pain ang Physigl, Ship
<uffering of victims, which are non-\'lflblc to be.rccupcrated_ Therc%mal
there exists an urgent need to take stringent actlon§ ilga.inst Crimeg ?r ’
rape in India. Furthermore, there exists need for widening (e ¢ ke

. : _— Cope
Jaws regulating rape cases, which could both be in victimg 5 Wé’“ of
. — as

asis o

society’s interest.

As. observed in Prosecutor V. Jean-Paul Akayesu, broad definj
rape has been adopted, “any act of a sexual natur.e which is commi‘ted
on a person under circumstances which are coercive. Sexual Violenge i
not limited to a physical invasion of the human body and may include acts
which do not involve penetration or even physical contact.”6s Manifes,
that laws regulating rape should not merely be encircled aroung
penetration or physical contact and look beyond the domains to ascertajy
that no individuals whose rights are violated being neglected.

ti()n of

In order to ascertain that rights of rape victims are not violated both
legislature and judiciary must act diligently. Firstly, courts instead of
exercising its broad discretionary powers must act in consonance of Jay
which governed rape cases. Exercising broad discretionary could harm
rape victims due to India being conservative, patriarchal and orthodox
society. Secondly, there exists a requirement of change in the mindset of
legislators. As, laws need to be volatile with change in society. One of the
illustrations is, an urgent requirement of law criminalising marital rape in
India in order 10 attain equality and autonomy to married women.

Also, there exists a desire to have a society, where women are not
blamed for sexual offences committed against her. Further, there must
be adequate laws dealing with women, who are being victimised of such
offences and adequate punishment which can manifest deterrence towards
such crimes. Consequently, creating a socicty where women can cxercise
sexval autonomy and walk free without any fear,

65. Raveena Reo Kallakury and Pradyumna Soni, “Criminalisation of Marital Rape it

India: Understanding Its Constitutional, Cultural and Legal Impact” (2018) 11 NUSS
Law Review 121,

66. Akayesu case (Judgment) Case No. ICTR-96-4-T (2-9-1998),
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ABSTRACT

idea that a transgender body is a deviatiqn or pe{'version is basec{ on
The idea that | of a hetero-normative endpoint. National Legal Services
the pr efumpf’(‘;::ion of India is considered as a significant development
Authority v..n this presumption and in the legal recognition of gender
@ c~h alleni'l inder non-conforming individuals as subjects of citizenship
varra?fh‘;;’ A%though the judgment seems as a breakthrough in dismantling
f;:;d’;}gclus.ionist approach of the sex/gender binary, 1 argue that the
Judges seem 10 oscillate between the wide and narrow znferpr?tattc?ns
of the “transgender” category, and between gender self-identification
and biological essentialism. The article, further, seeks to foster a more
informed climate for further discussion and pursuit of transgender
justice, bringing the phenomenon of dehumanisation to the forefront and
illuminating the perilous condition the current state of the law creates for
transgender persons despite the doctrinal infrastructure already put in
place through the decision in National Legal Services Authority v. Union
of India.

1. INTRODUCTION

Kant defines law as a “set of conditions under which the choices of
cach person can be united with the choices of others under a universal
law of freedom.! The concept of law, autonomy and self-determination
are intricately interwoven and gives expression to the idea that we can
lead our lives rather than suffer them.? The very conception of one as a

N—\_
* 3 Year law student, NLSIU, Bangalore.
1. Immanuel Kant, Metaphysical Elements of Justice: Part I of the Metaphysics of
Morals, (John Ladd lmnsiutcd. 2nd edn., Hackett Publishing Company 1999).
2 {()‘:C(l]";gf Von Der Pfordten, “On the Dignity of Man in Kant” (July 2009) Philosophy
).
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of an expansive claim 10 gender self-determination, The j, 4
significant not only given the right of gender SCIF-dClcrmilmtig ld-gmem is
but also because of the analysis the court undertakes dclcn it Create
the posited right is indeed protected under the right o i, c: Ning lha{
court recognised that fundamental rights as substantive liberqy Ause, he
an evolving concept rather thana static declaration of the Statyg (“ : 1“ a
conferment of such right in support of gender sclf~dctcrmin:;ti{)uq l
both realist and revolutionary aims. Claiming that all people have : R
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documents depend. A prevalence of binary gender norms may COerS ang
trgnsgcndcr person’s actions and punish those refusing to c()nﬁrmc ¢ the
directives in the judgment does not pronounce a complete dCSlruct.' The
the categories “male™ and “female”, but it does permit their transfor 1011. 0
and the incorporation of infinite new classification of gender apa::l P
the categories society currently comprehends. from
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A fietailed discussion in the judgment to prevent discrimination
basis of “sexuality” in addition to gender suggests that the jud
could potentially serve as a strategic tool to advocate legal righ

and counteract gender/sexuality based discrimination againstg : for
range of LGBT persons and communities, However, seeing the 3 by
through. the lens of jurisprudential idea of self-determination Jl'lt g}llnent
cont‘radxc.tory tendencies in its approach for granting the ri ht,tl .
§e1f-xdcmxﬁcation on transgender persons, Despite ivig Og_ender
mtcrpretalipn of constitutional provisions, the judgmen% o l'lbeml
between wide and narrow interpretations of the “lransg dn 7 i
and between gender self-identification and biological essg:r[:ti:lrisr:la’tlegory’
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gment

The judgment is significant since it €0,

struggle for legal recognition of trans

s ] . gender ;
citizenship ‘and‘nghts. Both the Judges cmphasispeef)son; as subjeats of
self-determination as an expansion of the right to 1ifn e of gender
throughout the judgment. However, the dir ¢ and human dignity,
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promise of self-determination of gender. For inst:::em::mfthc apparen
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within I{ld‘ﬂn Queer Justice Movements”, (2016) Berke| Onality; Suggestion from
and Justice 31(1). €Y Journg] o Gender, Law

12. Ar{:y}xddha Dutta, “Claiming Citizenship, Contesting Civil;
LGBT Movement and the Regulation of Gender/Sexug) D'I 1y: The Institutional
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hat hijras are to be treated as “third gender” .f"r,th}:’ purpose of
ding their rights, which scems to impede their right to'lden?lfy
wfemale”? Here, the Judges seem (o [?rcfer 'bxologxcal
tialism over sclf-determination. Apart from imp0§mg third gender
csscn"‘ . the decision also creates a confusion regarding whether only
on hljr(ll“;) identify as third gender would get the benefits of affirmative
those W romised by the judgment. Gender identity is defined as one’s
'flc“:: ansc of being female, male, or some other gender. The directives
lcr::“mdict this idea of gender identity and prefer piological essentialism
over sclf-determination. The judgment fail§ to attain the. balance Petween
psychological and anatomical debate as it imposes the idea of biological
essentialism over the hijra community. As a consequence of the directives,
biological test based on the anatomical structure of the person will declare
their gender as third gender even though the person is psychologically or

socially female.
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safegua™ s
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The judgment is replete with inconsistent views on transgender persons.
Sikri, J. describes the term “transgender” in a very constricted sense,
whereas Justice Radhakrishnan goes on to describe transgender as
an umbrella term that includes persons whose gender identity, gender
expression or behaviour does not confirm to their biological sex. While
the scope of the term “transgender” is not unlimited, it is a term of self-
description and cannot be subjected to a precise or succinct definition,
the risk being assignment of a normative telos to an identity category
that is often employed to oppose this modernist, binary logic."* The
term fails to delineate the contours of the term “transgender” and blends
all hijra and transgender people into a “third gender”. In a subsequent
interpretation of the judgment by the Madras High Court in Jackuline
Mary v. Supt. of Police’, the Court interpreted it to apply only to the
male to female transgender spectrum. The judgment proclaims that hijras
are not men by virtue of their anatomy and they cannot be declared as
women because they lack female reproductive organ. The difficulty with
an approach like the one adopted in this case is that it concedes bodily
structure of the person as the governing factor in identification of gender

13. Anuvinda, P, Tiruchi Siva, “No Country for Transgenders™, (2016) Economic &

Political Weekly 37(3). N it make

14. Jamison Green, Transgender Equality: A Handbook for Activists and Policymakers
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York University Press 2014).

16, 2014 SCC OnLine Mad 987.
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and circumscribes the future legal possibilities of tran,

. . Sgen,
who are unable to link their sex claims to the womb. dey- Pe

r.yohs
3. THE LEGAL NARRATIVE AND ABJECT]ON

OF TRANSGENDER BODIES: CRITIQUING
THE POST NALSA FRAMEWORK

The hostile and unaccommodating nature of legal discoy
adjudicative process assign a disentitled and detrimental positi:) i
transgender persons, in spite of the doctrinal infrastructme ton( N
them already in place.”” These laws operate to deny transgende, bm‘?m
their entitlement to legal protection by stripping their humanity t Odigg
what Butler characterises as “felicitous self-naturalisation”mmugh
legal institutionalisation of violence and discrimination gijyeg riSQ g
repressive discourse on transgender bodies.”” Currently severa] c,imt.o :
and civil laws recognise only two categories of gender i, man i
woman. A considerable part of our daily interactions have resteq Onath
premise that the transgender community has no legal recognition, i lhe
existing laws legitimised the similar form of discrimination, Ny, the
the situation has changed?, at least in terms of doctrinal infrastructure a;
discursive revisioning of the legal discourse, that maintains their status,as
“social outlaws”, is imperative.

There are a wide range of gendered laws, both civil and criminal, that
operate to the detriment of transgender persons.” For instance, under the
criminal laws, the Penal Code, 1860 provides laws against assault op
woman with the intention of outraging her modesty, punishment for selling
female minors for prostitution. Laws concerning rape, cruelty by husband
or in-laws, dowry death, etc. are provided to protect the rights of women
in the society that is so unjust to them. Further, there are laws such as the
Criminal Procedure Code, 1973 dealing with unlawfully detained female
inmates and medical examination of rape victims. Likewise, the Indecent
Representation of Women (Prohibition) Act, 1986 prevents indecent
representation of women in various forms of publications. Additionally,

17. Anuvinda (n 13).

18. Judith Butler, Bodies that Matter: On the Discursive Limits of “Sex” (Routledge
2011).

19. Leo Bersani, The Freudi
Press, 1986).

20. National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

21. Report of the Expert Committee on the Issucs relating to Transgender Persons,
Ministry of Social Justice and Empowerment, 27-1-2014 lm;zj[mg@ms_lmm
writereaddata/UploadFile/Binder2.pdf. accessed 19-11-2018,
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20! from Domestic Violence Act, 2;)05, Pr(;‘tectsf
ro M . . a S 0
tection of W?";C“f domestic violence within t:): oure\:ce  of
the p from any kind ©0 exist in a plan¢ where the pres

e, All of these laws
not recogmscd.

as the marria

ge, succession and adoption and
i . man and a woman and
Similarly, cl Jaws recognise marriage between @
' ance aws .
maintc? roperty 0 be et

man. The Sexual Harassment
her aman of & WO

irtoaP R (Prcvention, Prohibition and Bedressal) Act, 201.3
helfc o at Workp}izcwomen protection from any k}nd of harassment in
2 provides onlﬂ't the minority gender coxr.xmumty. Apart frqm this,
orkplace exclu mgla ws like the Food Security Act, the Factories Act,
other miscellaneous nise the presence of transgender as another gender

etc. t00 do not rec?lfem being the deprived individuals.

ity leading to )
. situation, the Transgender Persons Bill2 was recently
this 2 ' a progressive step towards including this

bha as
& LOkni?nity within the constitutional realm. The Bill

To remedy
assed in t
mafgi“alised Co:; goes against one of the most significant directives in
prop et h?vze\;ne’nt which conferred upon the transgender persons, the
the NALSA J: tgheir self-identified gender. This regressive Bill, if enacted
right to declt ;orm would take away the right to gender self-determination
inits Ctli‘;‘:rt’io N frc;m the District Screening Committee is required, under
a; cecrurrenﬂ)’ designed Bill, to declare someone as transgender. The
; d?xlation and legitimisation of tlfis perspec.tive would further confer
ontological credibility to the objective categories of male and female.

The Bill also does not provide any provision which distinguishes
intersectional  discrimination faced by transgender persons as
differentiable from other kinds of discrimination experienced by those
affirming to the binary understandings of gender, and thereby, no criminal
sanction has been guaranteed against those who discriminate against
transgender persons. The deviation from the idea of self-determination
seems motivated by particular hatred reserved for transgender bodies
arising from stereotypes likely based on social animus towards people who
prefer self-determination over biological essentialism. The dehumanising
thetoric against transgender individuals has been reinforced through
recommendation of a screening committee which would use derogatory
'fmd humiliating procedure of physical examination to ascertain the gender
identity of transgender beings.

D
22. The Transgender Persons (Protection of Rights) Bill, 2016.
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4. CONCLUSION

: 1t to include certain peaple and e)1(CIUde Eewid
The dualistic thoug ¢ our for law. This dualism SIMPLY gets reinforceg
always been the de r:gu.ad Jegal discourses and adjudicative procedures,
and reified through myT! el protection 10 the trfmsgender persons,

2 looked and discrx'mmated against iy
Tmnrcgendelll' e e from cmployment an hqusmg, to healthcare anq
multfp le sp x hts and the law has institut10na11sed and, entrenched this
ey ofn mlthnix frhe: judgment in National Legal ‘,S‘erwceis Authoriyy.
d;sdam oIrd‘e in spite of its unconventional and liberal interpretations
Vi ?f Za;:éntal rights to confer right to gender self-determination
o e duals, painted  very specific picture i wiich @1l tansgence
e le looked the same. The doctrinal infrastructure Laic, v, i
peop National Legal Services Authority . Union of

i iguities, in the /
;ﬁaﬁngueen brought to fruition. The principal and the most concrete
solution to this hostile attitude towards transgender persons could be to
educate the lawmakers 2nd the implementing authorities about gender
diversity and gender fluidity, so that it will be possible to enact laws and
formulate policies without oversimplifying and distorting the gender of

transgender individuals.

23, Justin Jos, “Limiting Gender Variance: Critical Reflections on the Transgender

Persons Bill” (2017)52 Economic & Political Weekly 2. )
24, Sentzyan Duttz, “Where the Transgender Bill Fails” (2018) 53 Economic & Politica!
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CASE COMMENT

SOLEMNIZING LOVE THAT DARE NOT
BE NAMED: COMMENT ON ARUNKUMAR
& SREEJA v. INSPECTOR GENERAL
OF REGISTRATION AND OTHERS

Nauman Beig® & Tanvi Mate™

ABSTRACT

A discussion oF gender justice and human rights, rightly presupposes
existence of inherent imbalance in the power structure and po»;'er
mics between genders. The most adversely affected by this imbalance
are the gender minorities. People of the transgender, transsexual
intersex, eunuch, hijra_and other gendered minority cammu;ritie.;
(hereinafter referred to as “transgenders” or “transpersons”) are at the
bottom of this hierarchy. Arunkumar v. Inspector General of Registration
allowed marriage between a cis man and a transwoman and upheld the
principles of self-perception and individual autonomy; mainly focusing on
the inherent rights to choose one’s gender identity, partner, reass fenment
discourse and decisions in other spheres of life.

the
dyna

«Sometimes to see the obvious, one needs not only physical vision in the
eye but also love in the heart.”

1. INTRODUCTION

John Stuart Mill stated that, “The subordination of one sex over other
ought to be replaced by a principle of perfect equality, admitting no power
or privilege on the one side, nor disability on the other”? Transgenders
have been systematically ostracised by the society to be forever exiled

into the by-lanes of indignation, abuse and marginalisation. People of

* 2% Year law students, ILS Law College, Pune.
** 20 Year law students, ILS Law College, Pune.

1. AIR 2019 Mad 265.

2. Charu Khurana v. Union of India, (2015) 1 SCC 192.
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this community have sought nothing but respect and gy,

treatment by their fellow citizenry. Transgenders have iy, the €qua h“"lan

important social institutions and continue to ask for their pa Sll,‘o c“l)ic;
them, not to devalue it but indeed out of respect that they Micipge: - ©

hart
s B SR ou
social institutions. I forq tse

No institution is more profound than marriage, for it embodieg ., 1 .
ideals of love, fidelity, devotion, sacrifice, and family,? The ile }!‘ghest
of marriage has been the most fundamental, intimate g, d penstmn
humankind that serves as the building block of our society Sirsona! to
immemorial, it has transcended civilisations, religions 4 renc-e timg
has stood the test of time and awarded dignity to the union betwglons. It
persons like no other institution ever has or could.* €en twy

The right to marry is older than the bill of rights.’ Marriage i on
the vital personal rights essential to the orderly pursuit of happines: g)f
free men®. The changing mindset of Indian society pertaining to differe
gender identities and expression has been elucidated in Arunkumgy l::
Inspector General of Registration’ (hereinafter “Arunkumar case”) ix;
the context of their right to enter into a matrimony. The right to p,

a person of one’s choice is integral to the liberty and dignity guaranteeq
to persons under Article 21 of the Constitution of India® and the right of
transgenders to marry has also been recognised’ but an overriding seng
of ownership remains in the larger audience of our social fabric insofar
as the terms and conditions of marriage within the meaning of “norma]’
are concerned; even though there is no social advantage in the law for
not recognising the validity of marriage of a transsexual in the sex of
reassignment.’®

It is no news that marriages in India are deeply rooted in unreasoned
and unquestioned traditions and customs and are guided by the

3. Obergefell v. Hodges, 2015 SCC OnLine US SC 6 : 192 L Ed 2d 609 : 576 US _

(2015).

4. Griswold v. State of Connecticut, 1965 SCC OnLine US SC 124 : 14 L Ed 2d 510:
381 US 479 (1965).

S. Ibid

. Loving v. Commonwealth of Virginia, 1967 SCC OnLine US SC 152 : 18 LEd u

1010: 388 US 1, 12 (1967).

. AIR 2019 Mad 265.

. Shafin Jahan v. Asokan K. M., (2018) 16 SCC 368,

. National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

. Attorney-General v. Otahuhu Family Court, (1995) 1 NZLR 603,
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be the wrl 3 Sapit
. i ervices
ce of Arunkumar case it the POSte]r\g atitsonal Lega
Thcl cm-le;gjnl/nian of India" (NALSA case)
puthority V-

an aid to judicial
ing horizons of rights of the transgender
arry irrespective 0

someonc’s d

ence 10 5%
ngy are cntitled to have t

tion of the expand f gender orientation. The

ight to m: . ",

and the r‘f is the latest in the list of communities to come out

derhc(lylmmfu:;l;r’)se and oblivion in our discourse on constitutional
alls o

dence in India. This path- breaking judgmf:nt upheld the
i f transpersons (2% petitioner) to enter into a wedlock
s o anteed under Articles 14, 19(1)(a), 21dat1)1d 25 and
istrati arriage that was solemnised between a
i thedrcgtl:;rnast‘l)::;:nt.h;;z tranf— community has been under the
o m'al? T 2@: of the self-appointed custodians of morality who replace
unsohm;e tg Z self-love and self-pride for unrealistic cis-heteronormative
e autt z? I;fe This has led to the unfortunate and in many cases harmful
p“:ic'erp;esversiblé medical interventions by parents on their children, born
:lithlambiguous genitalia that do not honour the societal vision of a male/
female binary. The concept of ownership in this regard has a spillover
effect to a bond that epitomises the purest and gentlest form of human
relationships that can seldom be impeached; that of a parent and child.

transgen
of the dark
rights jurispru.
fundamcntal rig
under personal Jaws guar:

In the Arunkumar case the Madurai Bench of the Madras High Court has
concurred with World Health Organisation Report that calls for deferment
of intersex.genital mutilation (IGM) until the intersex persons are old
enough to make decisions for themselves. The Arunkumar case thus deals
with a threefold constitutional tussle on marriage, transgender autonomy,
and medical interventions on transpersons.

2. BACKGROUND OF THE CASE
L.1. Facts of the case

The sccpnd petitioner in the instant case, Sreeja was born as an intersex
ch‘gcﬂ.SbSlgncd female sex at birth but in the school record she has been

X drl cd as a male by. the name Manthiramoorthy. In Aadhar card her
gender has been mentioned as third gender. Sreeja however identifies

\
1. NALSA (n 9),

L,
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\'01.4
herself as a woman. She and Arunkumar, the firgy p:..
into wedlock on 31-10-2018 at Arulmigu Sankar
Tuticorin, as per Hindu rites and customs. Both
profess Hindu religion. Arunkumar is a Hind
notified Scheduled Caste (SC) community. S
Vellalar community.

petitj
a Ramesh:;: Stereq
Sreeja ang Any Smple,
n

v Kuravap, Which {nar
reeja s

Ja belongs 4, Sai\-:
The onus of promoting social integration through marrj
the Ambedkar Foundation under the Ministry of Social Tustic
Empowerment (fifth respondent). The Village Administrative gfﬁnd
had certified that this marriage was in fact performed apg th .
was not a bigamous one for either. When the petitioners submittatd it
memorandum under Rule 5(1)(a) of the T.N. Registratiop of Maniz )
Rules, 2009 in Form I before the Joint Registrar II, Tuticorip and Dis(ies
(third respondent), the third respondent refused to register the Sam?
The petitioners filed an appeal before the District Registrar, Tuticorir;
and District (second respondent). The second respondent confirmeq the
decision of the third respondent, which led to the petitioners filing a vy
petition of certiorarified mandamus before the Madurai Bench of Madrag
High Court. Intersex infants are made to undergo sex reassignment surgery
(SRS) by their parents. Activist Gopi Shankar of Maduraj complained
against this to the Ministry of Health and Family Welfare, Government
of Tamil Nadu (fourth respondent). The Ministry however, refused to take

concrete action relying on the wisdom of the medical community in it
reply to the complaint.

age lies Wilh

2.2. Legal Issues Involved
In this light, the issues? that arose before the Court were:
* Whether a transwoman professing Hindu religion falls within the
meaning of “bride” under Section S of the Hindu Marriage Act,
1955?

* Whether an individual has the right to marry a person of ones
choice?

* Whetheraperson has the individual autonomy to identify themselves
with any gender of their choice?

; i ific issues;
12. The Court did not explicitly narrow down its scope by underlining specific lcS:“
these issues are extracted from the judgment by the authors of this case comment:

' : NAMED "
SOLEMNIZING LOVE THAT DARE NOT BEN.
2019 |
sent to medical intervention for sex

con
o Whether a parent can " ohild or infant?

reassignment on their interse
3. ANALYSIS

f-.determination is an important offshoot of. gender justice
Right to self- he same time, right to security and pr_otection to carry out
discourse. Att etion specifically, and the right to be in a state of violence-
such choice of op crally, is another tenet of the same movement.” The
free ?xlstence gtir;r and, marriage rests exclusively with the individual
deison of I%Zither the State nor the court can intrude into that domain.*
mcm;d;’;; by the State in such matters has a serious chilling effect on
Eie:;rrcise of freedoms by individuals.

n the Arunkumar case the matter before tiie Couit relied on th? central
i le of privacy and marriage. The Joint Registrar of Marriage had
Prmcdlpinto the societal disapproval of the marriage of transgenders by
cﬂ}’:sing to register her marriage. This violation was twofold; Sirstly,
tx}tiat the Registrar refused to acknowledge the self-identified gender of
the second petitioner Sreeja; and secondly, that the right to marry of a
transwoman was refused on the ground that the second petitioner did not
fall under the definition of a “bride” within the meaning of Section § of
the Hindu Marriage Act, 1955.

In the NALSA case it was upheld that an individual has the autonomy
to choose their gender. Self- determination of gender is an integral part
of personal autonomy and self-expression and falls within the realm of
personal liberty guaranteed under Article 21 of the Constitution of Indja 16
Both gender and biological attributes constitute distinct components
of sex, biological characteristics include genitals, chromosomes and
secondary sexual features but gender attributes include one’s self-
image, the deep psychological or emotional sense of sexual identity and
character.” Moreover the choice of a partner, whether within or outside
marriage, lies in the exclusive domain of each individual. Intimacies of
marriage lie within a core zone of privacy, which is inviolable '8

2 Ersountely.

13. City of Cleburne v, Cleburne Living Center, 1985 SCC OnLine US SC 191 : 87 L Ed
243131473 US 432, 439.4) (1985).

14. Shafin Jahan @8)

15. Ibid.

16. Amy Garg v. Horel ggsn, of India, (2008) 3 SCC 1.
7. NALSA (a 14),

18. Shafin Jahan (0 38).
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The Court in Arunkumar €ase rcaffirmed that a persop who i in
[\
Male/f, ¢

third category is cntitlcd~ to remain bcyonld lll1c~duali‘ty of o

or opt to identify onesclf as malg or female. It is cntnrc!y the Choicmle
the individual concerned.® Marriage responds to the univergy) fear lhof
a lonely person might call out only_ to find no one there. It offerg the b, at
of companionship and understanding and aSsurzzsncc lh_at While by, st]" "
live there will be someone to care for the other.? The nghl to Marry lhl"
dignifies couples that wish to define themselves by their Commitmep, l:z

cach other.”

The Court in Arunkumar case used the ‘prim.:iple of statygg
interpretation® to hold that the mcaning of “k-mdc’j In Section § of the
Hindu Marriage Act, 1955 cannot remain static or immutable, Ang thag
bride will have to include trans, intersex who identify as woman? onl
consideration being how the person perceives herself. Thus, the judgmep
has effectively and properly applicd the verdict of the NALSA cage, The
Court dwelled into details about the right to self-identification, thug
implying that the application of personal laws as regarfi§ to marriage gy,
applicable wholly consequent to adjudication of the petitioners’ gender.

The laws governing marriage were of little importance, given that tpe
conditions of marriage** were fulfilled between the petitioners. Nop.
recognition of the identity of transgender persons denies them equality
before law and its equal protection, which is ensured by Article 14 of the
Constitution of India. Article 14 does not restrict the word “person” and
its application only to male and female and hence, transgenders fall within
this ambit and are entitled to legal protection in all spheres of State activity
as enjoyed by any other citizen of this country.?® The decision taken by
the Joint Registrar of Marriage and the District Registrar, Tuticorin and
District in the Arunkumar case thus resulted in a setback of the rights
and liberties guaranteed by the constitutional scheme of our country. The
Constitution of India is an enabling document that invites people that
are marginalised, including transgender, into the mainstream; thus it is
absurd to deny transgenders the benefit of the social institution already in

19. Arunkumar (n 7)

20. Obergefell v. Hodges (n 3).

21. Windsor v. United States, 699 F 3d 169 (2nd Cir. 2012). .

22. Justice G.P. Singh, Principles of Statutory Interpretation (14th edn., LexisNexis,
2016).

23, Arunkumar (n 7).

24. The Hindu Marriage Act, 1955, S. 5.

25. NALSA(n9).
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:1 the mainstream.?® Often the State and its authorities, either due to
lace 1N i .

nce or otherwise fail to digest the innate character and identity of
jgnora

such pcrsons.2 '
(a) includes one’s right to cxprcssion.of their sc‘lf-idc’ntiﬁed
Jer illuminating the principles of autonomy, privacy, self-identity and
gendc Lintegrity. Legal recognition of gender identity is, therefore, part
crspllﬁ: to dignity, self-expression, and freedom guaranteed under our
of rlg"l ion. Ri ghl, to dignity has been recognised to be an essential part
Const ‘i"ht 1.0 life and accrues to all persons on account of being human
of .thc zfnli cgal recognition of gender therefore forms the core of one’s sense
g?l?fm g and id entity.?’ Article 21 of the .Constitu!ion of .India protects all
aspects of life, which makes a Pcrs:on’.s life .meanmg.ful including matters

of family life and sacramental institutions like marriage.

Article 19(1)

]t thus scems obvious that to recognise the. right to privacy with regard
to other matters of family life and not with regard to the decision to
enter into a relationship that is the foundation of family in our society is
contradictory.® It is competent for any two persons who are Hindus to
solemnise a ceremonial marriage under the Act® and all that is insisted
upon for the purpose of solemnisation of the marriage is that it must be
in accordance with the customary rites and ceremonies of either party to
the marriage. Although intricacies of ceremonies differ within sub-groups
of the Hindu religion: “The essential rites which may be said to be the
requirement common to all ceremonial marriages are firstly the invocation
before the sacred fire and secondly saptapadi”® The factual matrix of
this case ascertains that both the petitioners profess Hindu religion and
their right to practice Hindu religion is recognised under Article 25 of the
Constitution of India. Therefore, denial of the petitioners’ marriage, which
was solemnised in a temple according to the essential rituals required,
was against the spirit of Article 25.

26. Arunkumar 7).
27. NALSA (n 9).

28. Francis Coralie Mullin v. Administrator, UT of Delhi, (1981) 1 SCC 608.
29. NALSA (n9).

30. (th;blockl V. Redhail, 1978 SCC OnLine US SC 14 : 54 L Ed 2d 618 : 434 US 374, 384
78).

31. Hindu Marriage Act, 1955, S. 2.
32. Mulla, Hindu Law (23rd edn., LexisNexis, 2018).
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VQL q
Naviej Singh Johar v. Union of India®, K.S. Put{aswan, .
India* and the NALSA case together form the golden triangie o.f Union 0
rights in India; much like Articles 14, 19 and 21 whicy, form l}EGB Q4
triangle of rights in the Indian Constitution. These cageg read le Boldey,
recognise the rights to love, identity, privacy, intimacy, heahhogelher‘
other rights. The Arunkumar case furtl}er f\dvallced the righ © mopy
and the right of individuals to self-identity in terms of gender, Ty, m{trry
to self-identification is non-negotiable and lies within the core ze Tight
an individual’s privacy which is inviolable.* Thus it woulq b, c:”e‘ of
of sensibility to consider the Arunkumar casF as the bridge to blﬁa‘}%
gender lines in India’s marital laws. A marriage cannot be aSSUm.:;n
be void if one of the spouses identifies with a gender that they had &
declared while entering into wedlock. Thus, it would violate Yardsti:]?t
of logic to limit marriage between a “man/bridegroom” and 5 “‘Vomanj
bride™. To use a hypothetical example, if a non-binary individya| identifye
as a woman on the day of her marriage with a man, she would be 5 “bride’s‘
within the meaning of the Hindu Marriage Act, 1955. After some interyy)
of better self-identification, if that individual understands that they
longer feel comfortable with female pronouns and would idemify asa
man, then nothing in law would stop them from identifying themselyeg
as a man. This however would lead to a marriage that already exigtg
between two men. This marriage cannot be made void or annulleq by
instrumentality of the State or the courts because the decision of partne
(marriage) rests exclusively with the individual themselves. Neither the
State nor the society can intrude into that domain.*® To further anticipate
its consequences, discriminating by not allowing marriage between
partners of the same sex at marriage but allowing marriage between
partners where one of them changes their gender post marriage would
create unreasonable classification and would be manifestly arbitrary
within the meaning of Article 14 of the Constitution.

It is in this light that the Arunkumar case can be construed as the gateway
to declare the denial of gay marriage as unconstitutional. The fact that
gender or the right to self-identify with any gender lies in a core inviolable
zone of privacy” would require that the laws, that have assumed the male/
female binary to be “normal”, should be reinterpreted to accommodate

33. (2018) 10SCC 1.

34. (2017) 10 SCC L.

35. Ibid.

36. Shafin Jahan (n 8).

37. K.S. Puttaswamy (n 34); NALSA (n 9)
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{ive outcomes of people excreising their long stifled right. An
rna ive is of course 10 interpret such laws as g.ender-neutr‘al
casier alterna emove the State from interfering or placu}g fetters in
and lhcre}‘orcorwq gender and sexual orientation; where rights are not
matters od [;C ri)ft ;’rom State. The Arunkumar judgment is modest and
con51dcl"0 e Ecginning where it calls its orders as “not breaking any new
humblc“mnl is a step towards marriage equality, illuminating the path to
round”. taintop™ where love would be unbound by unscrupulous social
the mouln f\ ; Cﬁan drachud, J. opined, our choices are respected because
approva 'ours Social approval for intimate personal decisions is not the
g;?ilsagr ,ecégnisi“g them. Indeed, the Constitution protects personal

liberty from disapproving audience.”

ull alte

Another dimension of this case re\{olves around the cor}sent of chil.d}'en
in “sex reassignment surgeries”. It. is not uncommon or m.deed exp11c1.tly
unlawful in India for parents to subject intersex children to intersex genital
mutilation (IGM), as a “corrective method” for them to better resembles
the genitals of the male/female binary. The consent of parents cannot be
considered that of the child*® for medical procedures* for it ignores the
fact that the child is not owned by their parents but are individuals in their
own right and shall grow to become participating citizens with their own
sense of identity, religion, polity and philosophy different from that of
their parents. A parent must be encouraged to feel that the birth of their
intersex child is not a matter of shame or embarrassment*2, which often
leads them to inadvertently take medical decisions against the best interest
of their child. Article 39(f) of the Constitution guides the State towards
adirective principle of State policy, that children are given opportunities
and facilities to develop in a healthy manner and in conditions of freedom
and dignity and that childhood and youth are protected against exploitation
and against moral and material abandonment.

Parental coercion, sans wilful and informed consent of the child
(person), to undergo IGM is against the letter and spirit of Part III of
the Constitution, read with Article 39(). In India we see parents taking

-

38, See Martin Luther King Jr. (3-4-1968). “I've Been to the Mountaintop”
(Trapscript). American Rhetoric, <https:/www.americanrhetoric.com/speeches/
mikivebeentothemountaintop.htm> accessed 3-6-2019.

39. Shafin Jahan 08)..

40. ;Amurha V. C. Manivanna Bhupathy, 2007 SCC OnLine Mad 141 : (2007) 2 CTC

AL Arunkumar 7).
42, Ibid,
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¢ decisions, which are so alien ¢, the

d that it leads to the failure in gy, Congeyy

. : . 10\vlcd .
a dignified independent existence of their own child and results gﬂ‘hg
et

of transphobia. A person’s se;unl orier}lfﬂtion and gender ; dentity
not, in and of themselves, medical cm_xdmons and are not to p, trcatare
cured or suppressed.” The fact that _clnldren do not possess the abili(yc?,
comprehend their civil and human rights does not conclude t}e diSmissao[

of those rights.

“male oriented”, obsessn:
of bearing an intersex chil

ntion here that the marriage in

It may not be out of place to me¢ fea
. i 3 Stion
an inter-caste marriage,

between the petitioners was also The firgt
petitioner belonged to a notified Scheduled Caste community apg the
second petitioner belonged to a general caste comn1‘u1.nty. Their Marriag,
furthers the aim of social integration and annihilation of cag as
envisioned by Dr Ambedkar. The judgment therefore established that the
petitioners were entitled to financial incentive under _the Dr Ambediy,
Scheme for Social Integration through inter-caste marriages.

4. CONCLUSION

The idea of fundamental rights and a Constitution was to withdray
certain subjects from the vicissitudes of political controversy, to place
them beyond the reach of majorities and officials and to establish them
as legal principles to be applied by the courts.** The Constitution-makers
gave emphasis to the fundamental right against sex discrimination by
means of using gender-neutral terms such as “person”, in Articles 14
and 21 and “citizen” in Article 19 and “sex” in Articles 15 and 16 so as
to prevent the direct or indirect scope to treat people differently, for the
reason of not being in conformity with stereotypical generalisations of
binary genders.*

Although democracy is the appropriate process for change so long as that
process does not abridge fundamental rights,* the laws of our country
as envisaged in the Constitution, must be interpreted in the broadest
and most inclusive manner, not pandering to facial neutrality”’ but de
Jacto principles of equality, liberty and justice; sans discrimination

43. NALSA (n9). para 22, (K.S. Radhakrishnan, J.).

44. West Virginia Board of Education v. Barnette, 1943 SCC OnLine US SC 134: 87L
Ed 1628 : 319 US 624, 638 (1943).

45. NALSA (n9).

46. Obergefell v. Hodges (n 3)

47. Navtej Singh Johar (n 33).
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he distinction between constitu%ional morality an.d

| morality arises out of the spectrum of onc’s right t}:) 0:90se their
| orientation and gender identity, which has been highlighted by

oy ankumar case threcfold adjudication on marriage, transgender

:;ionf(;:ny and medical interventions on transpersons.

urt held that the second petitioner Srecja was a “bl’idc"'wi'th'in the
fSection 5 of the Hindu Marriage Act, 1955 because individuals
ht to marry a person of one’s choice il‘l addition to their right
{0 individual autonomy to identify themselves with any gendcr of their
hoice. The Court directed Respondent 5 to grant financial incentive to the
cctitioncrs pursuant to the Dr Ambedkar Scht?me for Social Integration.
Lastly the Court directed Respondepl 4 to issue a govemmer}t order
prohibiting performance of sex reassignment surgery (SRS) on intersex

infants and children.
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Sudeep Sudhakaran’

1. INTRODUCTION: THE FAR-RIGHT UPSURGES

The contemporary time has been witnessing a series of political upheava]s

across the globe. Perhaps as some of the political commentators haye

observed, we are living in a time where liberal democracy, once thought

the final destination of human civilisation, is facing serious threats to jtg

survival! One among the notable features of our contemporary history
is the emergence of far-right politics, often described in media as the
neo-fascist, in various corners of the world. The surprising victory of
the businessman turned politician Donald Trump in the world’s oldest
constitutional democracy, the United States of America, is the most
notable among them. Not because it is the first in this series of far-right
victories of the contemporary world, but this victory happened in a State
like America which, with all its questionable actions, stood for the idea of
liberal democracy.

Similar upsurges of the far right are evident in many other major
democracies as well. A number of European democracies have witnessed
similar far-right surges in recent past. The growing dictatorial regime of
Recep Tayyip Erdogan in Turkey and far-right electoral gains in a number
of European countries including Hungary, Poland, France, Spain, etc. are
best examples of this phenomenon. The recent victory of Jair Bolsonaro in
Brazil can be added to the list.

* Advocate at District Court, Kozhikode,

1. George Eaton, “SlavojZizek Interview: ‘Trump Created a Crack in the Liberal
Centrist Hegemony™ (New Statesman America, 9-1-2019) <https://WwW.
newstztesman.com/culture/observations/2019/01/slavoj-i-ek-interview-trump-
created-crack-liberal-centrist-hegemony> accessed 15-5-2019.
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2. HOW FASCISM WORKS

philosopher Jason Stanley’s book How
Us and Them is an academic insight
.o the working of fascism especially contemporary forms of fascism
o died in the recent far-right upsurges.” The significance of Stanley’s
e'mb(lJ lgook is in the sharp arguments it advances to decipher fascist
:lel:ge}rllcies or fascist politics, as he calls, ifl the otherwise considered
unormal” political discourses in the modern time.

Yale University professor fmd
Fascism Works: The Politics of

As the title denotes the book is all ab‘out fascism and the ways in which
it works in the modern world. According to Stanley, there are ten notable
tendencies that have been repeating in every fasc1st.movement. Creation
of a mythic glorified unreal past, repeated propagation of false and half-
truths, strong anti-intellectualism, attacking reality and replacing it with
unreality, creating hierarchy thus attac}(ir'lg universal values such as
equality and dignity, building a false v1.ct1mhood based upon identity,
using law and order as a means of creating “the other” or the minority
as criminals, sexual anxiety coupled with patriarchal notions of family,
glorification of village life and animosity towards urban values and
enmity towards labour movements are the ten characteristic tendencies of
fascism dealt in this book.

The contribution of this book cannot be limited to one area of knowledge
alone. It shares valuables insights into a number of areas including
philosophy, political theory and as well as linguistics. On a deeper sense,
the principal contribution of this book is in the field of contemporary
politics to understand the phenomenon of far-right emergence in the
liberal democracies.

Though it is a take on fascism, it will not be proper to attribute this book
with any original contribution in understanding fascism. There is a great
nurpber of literature dealing with the working of fascism. Those works
mainly focused on the historical fascism in the interwar period. In fact,
Stanley himself is heavily using academic works such as Arendt Hannah’s
The Origins of Totalitarianism to make his case.?

A .
2. Jason Stanley, How Fascism Works: The Politics of Us and Them (1st edn., Random

House 2018).

3. Hannah Arendt, The Origins of Totalitarianism, Vol. 244 (Houghton Mifflin
Harcourt 1973),

s
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How to understand present day far-right upsurge in (¢ conte
historical fascism is the fundamental rescarch question thig book X o
For this, Stanley creates a distinction between fascist Staye and fyg.
politics. When we mention fascism, we usually denote to the fascisy gtsm
which came into existence after world war one such as Italy under ch‘cs
Mussolini, Adolf Hitler's Germany, General Franco’s Spain qpnq 0?1I
regimes created through the occupation during the second worlg war, ‘;Cr
in the contemporary world, according to the author, fas‘cism is not Wor.kit:l
through State creation or the coups installmg totalitarian regjmeg instenq
of democracy as we have seen during the interwar period. Instegq th
far-right partics and politicians are using the fascist g\elhods to adv:'mce
their political ambition inside the liberal democracies. They are usinc
the very democratic and other civic rights given l}y these democracieg to
destroy it. Or in other words, they use the constitutional provisiong and
the mechanisms it has created such as clections to destroy the Constitutjop
itself. This is the fascist politics dealt in this book.

CI‘S.

Stanley, though not the central argument, explains the relationship
between the law as an instrument in the proliferation or advancement of
fascist politics. He gives a number of examples from the contemporary
world to establish this point. For example, last year Poland’s Parliameng
passed 2 law making it illegal to suggest that Poland bores responsibility
for any Nazi atrocities committed in its soil during the war.* Though
the responsibility of Poland is historically established, the new far-right
regime wants to erase the historical facts it does not want people to know,
That is in Stanley’s framework, helps them to create a glorified “mythic
past™. Stringent abortion laws introduced by the far-right parties in Poland
and Hungary are another example of how fascist politics uses the law to
advance their objectives, in this case, it is the protection of patriarchal
values. Stanley further argues that the Trump administration’s anti-
immigrant laws also carry these fascist politics. Though not mentioned
by the author, the cow politics in India and the subsequent legal measures
came with it might well fit into this context.

3. LIBERAL DEMOCRACY AND HUMAN RIGHTS

The horrors of the world war experience and the brutality of the fascist
regime over mankind had great influence in the shaping of human rights

B —

4. Stanley (n2), 14.
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contemporary period, is working W

above that the fascist politics of the
hin the frame of liberal democracies

. : alues. Liberal democracy is
without idcologica!ly adh;rmgo t:))si :ilsntvhatcaChaﬂ deveryhunianbeing
idco.logiCﬂ”ch_‘"".':m;ﬁj 'i(;tinf,?orla%lcﬁ Which itself is a presupposition for
has mhcr.crln ’grl:;rlargc extent, the liberal democracies prqtect human
human rig 115}.] their national constitutions. These democracies embody
;fghts thr‘_’ugc into their national constitutional framework which in a
rights rcg":} en the human rights regime.” On the other side, national
way qu"g ]'m mensely contribute to the strengthening of human rights
o :ribution of US constitutional law to international human
lz.mlf;ls'[lllacwc?: significant* These rights regime at national level further
ir;%cract with developing human rights fram.ework ar.Jd gets itself updated.’
The very nature of constitutiopahsm which restricts tl.le power ot: the
politics from being the destructive force of Cons.tltutxon is again fortified
by the independent judiciary. It does not mean liberal derpoc;acnes never
violate human rights. But they are built around mo-ra'xl obligation towards
human rights. That is almost an axiorpatlc proposition. Needless to say,
the structure of liberal democracy and its constitution, provides a series of
institutions and design choices made to protect human rights.

Stanley argucs,

Human rights, unlike national laws, are closely linked with transnational
commitments entered through international instruments such as UDHR,

5. Global Citizenship Commission, “The Long and Influential Life of the Universal
Declaration of Human Rights” in Gordon Brown (ed.), The Universal Declaration
of Human Rights in the 2Ist Century, Vol. 2 (st edn., Open Book Publishers 2016)
29-38.

. Michael J. Perry (ed), “Liberal Democracy and Human Rights”, The Political

Morality of Liberal Democracy (Cambridge University Press 2009) <https:/

www.cambridge.org/core/books/political-morality-of-liberal-democracy/

liberal-democracy-and-human-rights/1B418DDA2431033CF17AFB009EDFA169>.

Richard B. Lillich, “The Constitution and International Human Rights” (1989) 83

The American Journal of International Law 851.

8. Ibid.

. The introduction of Vishaka Guidelines by Indian Supreme Court in line with
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) against sexual harassment at workplace can be taken as an example.
While creating the guidelines, the national law was silent on the issue.
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ICCPR, and Paris Summit, cte. This very nature of plopy, cl
demands a great amount of moral and political affinity from rop;
towards human rights. On the other hand, faseist regimes do
such moral or political affinity towards human rights. Insteaq, jy takeg

dircet adverse position on the matter. The spread of human rights re ?"hc
was made possible because of the existence of liberal democrgeies \:VTC
subseribed morally and politically to it. Itis even argued that o SQCl\ion hr
western powers led by the USA used it as a political rallying point againo
USSR and socialist block to gain ideological supremacy angd lcgitimacSl
during the cold war period.® g

Ot Sharg

The far right is breaking this wheel. Interestingly not through 5 coup of
revolution but through the very democratic process of elections, Wi they
completely alter the State by creating a new onc? That is a Speculatiye
question only time can answer. Anyway, the possibility of such change
exists. But for the moment, the far right is utilising the very democratje
systems to attain power and making the same system deteriorateq by
working within it.

4. CONCLUSION

The approach of the author throughout the book is worth mentioning,
He, unlike many political commentators, is not a mere spectator, instead,
Stanley is taking a clear oppositional position against far-right politics,
especially against the Trump administration in his own country. In the
epilogue part of the book, he makes it clear that the forces of democracy
have an inherent duty to oppose and defeat this politics. According to
him they also have the duty to further strengthen the liberal democracy
and its values. The language used in this book is really simple and easily
comprehensible. At the same time, the author gives an ample amount of
evidence in the form of academic works to substantiate his points. The
quality of the materials he used is commendable. It travels around various
streams of knowledge such as linguistics, psychology, history among the
many.

One of the possible criticisms that can be raised against this book is its
lack of coherent explanation of the economic factors that led to the rise of
fascist politics. There are well-accepted arguments about the connection

r(a-_;;ny Evans, “If Democracy, Then Human Rights?” (2001) 22 Third World Quarterly
623.
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cconomic stagnation an' ) ! e
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during the collapsc of cconomics fucllc.d its paf .to;t) " ; o gh the
ccr}:ur{r‘xcmions the economic stagnation in certain instances, he does not
riter 1omic

. extent of explaining 1t further.
¢ broad categorisation of fascist politics the

.- creates. In this category, he puts almost all the far-right movements
writer liticians together which is primarily prob‘lemauc because each
and 'P<I>tl movement has its own varying historical backgrounds and
irgg]lg;;ical positions. Their socio-cultural formations are also differing

widely.

With all its limitations and possible criticisms, on the ov?ra]l reading
experience, I will suggest this book to any person who is concerned
about his democracy and its wcaknessgs. As Stanley notes, even the talk
of fascism itself has become outlandish or over-exaggeration in many
political societies though, in reality, the threat remains very much alive.
The normalisation of fascism, as the author writes, “Makes us able to
tolerate what was once intolerable by making it seem as if this is the
way things have always been.” When more and more “walls” are created
between nations and within nations, among different groups, this book is
a reminder to the alarming condition. It travels throughout the world and
time to tell the reader a comprehensive account of a political tendency
called fascism which destroys all the values of democracy.

goto the

The other problematic part isth

1L Da-vid. Harvey, “The Neoliberal Project is Alive But Has Lost Its Legitimacy” (The
\YIre.lp, 9-22019) <https://thewire.in/economy/david-harvey-marxist-scholar-neo-
liberalism> accessed 8-4-2019,
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